INSPECTIONS AND SEARCHES

INTRODUCTION

 

This discussion is only a general overview of the rules governing searches, seizures and inspections.  Because there are many legal considerations and technical aspects involved in this area, which may vary because of unique factual settings, it is crucial that legal advice be sought from the Staff Judge Advocate when questions arise.

 

As a commander, military law authorizes you to direct inspections and probable cause searches and seizures of persons and property under your command.  However, a commander authorizing such a search or seizure must be neutral and detached to the case and facts.  It is therefore important to separate the command functions of gathering facts and maintaining overall military discipline from the command function of granting search authorizations.  

 

Most bases and MAJCOMS have centralized the search authorization role in the Installation Commander, who is also normally the Special Court-Martial Convening Authority.  The Installation Commander has discretion to appoint, in writing, up to two military magistrates who are then also authorized to act concurrently with him/her on search and seizure (including apprehension) requests.  Each magistrate must receive training provided by the Staff Judge Advocate on search and seizure issues.  Law enforcement personnel are also trained on the very strict legal procedures that must be followed in obtaining proper search authorizations.

 

A commander must also appreciate the difference between the legal concepts of inspections/inventories and searches/seizures as failure to do so may result in exclusion of crucial evidence in a court-martial.  

 

KEY TERMS

 

        Searches are examinations of a person, property or premises for the purpose of finding criminal evidence

 

        Seizures are the meaningful interference with an individual's possessory interest in property

 

        Inspections are examinations of a person, property or premises for the primary purpose of determining and ensuring the security, military fitness, or good order and discipline of your command 

 

        Inventories are administrative actions that account for property entrusted to military control  

 

CONSULTATION WITH THE STAFF JUDGE ADVOCATE TO DISTINGUISH AMONG THESE FOUR CONCEPTS IS ESSENTIAL

 

 

SEARCHES

 

        A search may be authorized for

 

--      Persons subject to military law and under your command

 

--      Persons or property situated in a place under your command and control

 

--      Military property or property of a nonappropriated fund instrumentality; or

 

--      Property situated in a foreign country which is owned, used, occupied by or held in the possession of a member of your command

 

        A search may be authorized for the following types of evidence:

 

--      Contraband, i.e., drugs, unauthorized government property

 

--      Fruits of a crime, i.e., stolen property, money; or

 

--      Evidence of a crime, i.e., bloody T-shirt, weapon, fingerprints, photographs, etc.

 

PROBABLE CAUSE SEARCHES

 

        As a general rule, probable cause must be present before a commander can legally authorize a search

 

--      Probable cause exists when there is a reasonable belief that the person, property, or evidence sought is currently located in the place or on the person to be searched

 

--      Probable cause may arise from:

 

---   Your personal knowledge

 

---   Oral or written information from others; or

 

---   A combination of personal knowledge and information from others

 

--      The search authority will make a decision based on the “totality of the circumstances” (e.g. believability of information & specific, known facts)

 

--      An anonymous telephone call, by itself, will never justify a probable cause search

 

--      When relying on drug dogs to establish probable cause, the search authority must have observed and be personally aware of the dog's successful training exercises, as well as the dog’s actual record of success in similar search situations 

 

--      While not legally required, when requesting the authorization for a search, a witness should swear to the information used in finding probable cause.  Commanders and military magistrates are authorized to administer oaths or affirmations for these purposes

 

        The search may be an oral authorization to search, based upon probable cause, when exigent circumstances exist and delay may otherwise impair the likelihood of success

 

        Putting together a search request

 

--      Refer source of information to Security Forces who will investigate or refer to AFOSI

 

--      Do not personally investigate; and

 

--      If you discover information which may justify a search

 

---   “Freeze" the situation

 

---   Immediately notify Security Forces Investigations XE "Investigations"  or OSI

 

---   Note any incriminating evidence or statements

 

---   Coordinate with the legal office on probable cause facts to be presented to the search authority

 

EXCEPTIONS TO THE PROBABLE CAUSE REQUIREMENT

 

        Consensual searches

 

--      Even if the search authority has authorized a search, try to get the written consent of the individual whose person or property is to be searched.  If a judge later rules that the search authorization was somehow improper, discovered evidence may still be admitted at trial if the individual consented to the search   

 

--      Consent must be knowledgeable and genuinely voluntary.  It cannot result from threats, coercion, or pressure.  Try to have a witness present

 

--      You may request an individual to consent to a search regardless of whether he or she has previously exercised the right to remain silent under Article 31, UCMJ

 

--      Mere acquiescence to a search is not sufficient to justify a consensual search--consent must be clearly given and voluntary

 

--      The individual giving consent must have either an exclusive or joint interest in the premises or property to be searched

 

---   An assigned occupant of a dormitory room can consent to a search of the joint/common areas of the room

 

---   Only the individual who has the exclusive use of a separate closet, locker, or other part of the premises may consent to a search of those areas

 

        Besides consensual searches, there are other searches and seizures that may be conducted without probable cause

 

--      Border searches

 

--      Searches upon entry to, or exit from, U.S. installations, aircraft, or vessels

 

--      Searches of government property (though this may be limited:  e.g., dorm rooms, family housing)

 

--      Searches within jails

 

--      Searches incident to a lawful stop or apprehension; or

 

--      Other searches as deemed valid under the U.S. Constitution and case law, such as an emergency search to save life, searches of open fields, etc.

 

INSPECTIONS AND INVENTORIES

 

        Inspections

 

--      An "inspection" is an examination of a person, property or premises for the primary purpose of ensuring the security, military fitness, and/or good order and discipline of the organization or installation

 

---   Inspections are not searches:  a search is a quest for incriminating evidence for use in criminal proceedings

 

---   Inspections may be "announced" or "unannounced" and may be authorized without probable cause
 

---   Inspections for weapons and/or contraband are specifically permitted while conducting a previously scheduled inspection

 

---   An examination for the primary purpose of obtaining evidence for use in disciplinary proceedings is not an "inspection"; it is a "search" and, if not authorized based on probable cause, is illegal

---   Contraband, weapons, or other evidence uncovered during a proper inspection may be seized and are admissible in a court-martial

---   An inspection that turns up contraband should continue as planned.  Commanders who abandon inspections upon the discovery of contraband risk making the inspection appear to be a search in disguise

---   Inspections may be conducted personally by the commander, or by others at the commander's direction
--      Two requirements for conducting an inspection

 

---   First, it must not be for the primary purpose of obtaining evidence for use in disciplinary proceedings.  Commanders should prepare a memo for record concerning their purpose so that they may refresh their memory when called to testify, which is often months later

 

---   Second, inspections must be conducted in a "reasonable manner"

 

----      An inspection is "reasonable" if the scope, intensity, and manner of execution of the inspection is reasonably related to its purpose

 

----      For example, if the purpose of an inspection is to look for large items, inspecting  in drawers is unreasonable since a large item would not fit in a drawer.  In such a case the inspection has gone beyond the scope of the purpose of the inspection

 

        Inventories

 

--      Inventories may be conducted for valid administrative purposes including:

 

---   Furniture inventories of dormitories or dormitory rooms

 

---   Inventories of an AWOL member's or a deserter's property; or

 

---   Inventories of the contents of an impounded or abandoned vehicle

 

--   Unlawful weapons, contraband, or other evidence may be lawfully seized during a valid inventory

 

USE OF BLOOD ALCOHOL TESTS AND DRUG DOGS

 

        Blood Alcohol Tests (BATs)

 

--      Voluntary

 

---   You can ask a member of your command who is suspected of being under influence of alcohol to voluntarily take a BAT; and

 

---   Follow procedures of local hospital/clinic laboratory

 

--      Nonvoluntary

 

---   Although commanders have authority over subordinate members within their units, BAT tests are normally directed by a Military Magistrate XE "Magistrate"  (appointed by the Installation Commander), based on probable cause

 

CAVEAT:  A BAT is not required to prove a DUI offense.  Observation of the suspect by the Security Forces specialist, including a field sobriety test, may be enough

 

--      Implied consent

 

---   Invoked by the Security Forces for DUI offenses; and

 

---   Often results in automatic adverse action for refusal to cooperate

 

--      Physician authorized

 

---   For medical reasons determined by examining physician; and

 

---   Results may be used criminally

 

        Drug dogs

 

--   Drug dogs may be used at any time in common areas since there is no reasonable   expectation of privacy in a common area

 

--      Common areas include dormitory hallways, day rooms, parking lots, and duty sections

 

--      Drug dogs may be used during inspections anywhere within the scope of the inspection (i.e., dormitory rooms, whether the occupant is present or not)

 

--      What to do when a drug dog "alerts" in a common area

 

---   Can immediately "search" all common areas for contraband; and

---  If it appears that the "alert" in a common area is on contraband in a noncommon area, for example a dormitory room or automobile, immediately call the search authority and seek to obtain a search authorization before proceeding further with the search

 

--      What to do when a drug dog "alerts" during an inspection

 

---   Immediately stop the inspection in the area of the dog alert, e.g., that particular dormitory room, and secure that area

 

---   Call the search authority and obtain a search authorization before proceeding with the inspection or a search in that particular area; and

 

---   After the search of that particular area has been completed pursuant to a search authorization, continue the inspection as to all other areas previously determined within the scope of the inspection

 

References:  

Manual for Courts-Martial, United States,  M.R.E. 311-317 (2002)

AFI 51-201, Administration of Military Justice, 26 November 2003

