SERVING AS A COURT MEMBER

At some time in your military career you will probably be detailed to sit as a member of a court‑martial.  Court members serve essentially the same function in a military court-martial as jurors serve in civilian trials.  Some things you should know about duty as a court member are:

· When convening a court-martial, the convening authority personally selects members who are, in his or her opinion, best qualified for this duty.  Article 25(d)(2) of the Uniform Code of Military Justice outlines what factors should be considered when determining who is “best qualified.”  These include age, education, training, experience, length of service, and judicial temperament

· Prior to sitting as a member in a court-martial, court members are usually asked to complete a written questionnaire, providing information such as date of birth; sex; race; marital status and sex, age, and number of dependents; home of record; civilian and military education; current unit of assignment; past duty assignment(s); award(s) and decoration(s); date of rank; and any disqualifying information.  This questionnaire provides counsel for both sides information about a member's background that assists them in determining whether there is reason to excuse that particular member from sitting on the court

· Having been detailed to sit on a court-martial, it is important that a member avoid allowing others to speak about upcoming cases in that member’s presence.  Court members are required to be impartial.  Having prior knowledge of the facts of a case may impact on a member’s ability to remain impartial

· If, after being detailed to sit on a court, a member needs to be excused, keep the following in mind

-- Although the convening authority may excuse members prior to assembly for any reason, requests to be excused from court member duty should be based on good cause.  Requests should be written and forwarded to the convening authority through his or her staff judge advocate.  Members detailed to a court‑martial should not depart the local area on leave or TDY, without coordination with the staff judge advocate, until after they have been properly relieved from duty

-- After the court-martial is assembled, the convening authority can no longer excuse members unless the member has good cause.  After assembly, court members are normally only excused as a result of being challenged by trial or defense counsel, or after being released by the military judge for good cause

-- Trial and defense counsel, as well as the military judge, are entitled to ask court members questions at trial to ensure that the accused is brought to trial before an impartial court panel.  This questioning is referred to as “voir dire,” and occurs prior to the court members hearing any evidence in the case

-- Both the trial and defense counsel can challenge any member for cause.  There is no limit to the number of court members who can be removed for cause.  Each side is also permitted one challenge without cause.  This is called a peremptory challenge.  Its only limitation is that it may not be used to improperly remove a member on the basis of that member’s race or other Constitutionally protected status  

· If the accused pleads “not guilty,” the court members receive evidence, arguments from counsel, and instructions on the law from the military judge in order to determine whether the accused is guilty beyond a reasonable doubt.  A finding of “not guilty” can be made even if the members do not believe the accused to be “innocent.”  In other words, if the members believe that the accused probably committed the offense(s), but are not convinced beyond a reasonable doubt, they must still vote “not guilty.”   The decision of the court is called the “finding(s)”  

· The senior ranking court member is called the “president.”  It is the president’s job to announce the findings of the court-martial panel to the accused and counsel and to check the vote count and to announce the results to the other members.  The junior ranking court member collects and counts the votes  

· If the accused is found “guilty,” the court members will hear evidence in aggravation, extenuation, and/or mitigation, listen to arguments from counsel recommending a sentence, then receive instructions from the military judge on sentencing procedures.  They will then deliberate and decide on an appropriate sentence for the accused.  The president will announce the sentence in open court in the presence of the accused and counsel

· If the accused pleads “guilty,” but wishes to be sentenced by court members, the same procedures for sentencing apply as when the accused is found “guilty” by the members 

· Throughout the course of the trial, the military judge may choose to hold sessions on the record outside the presence of the court members.  These are called Article 39(a) sessions because they are authorized under Article 39(a) of the Uniform Code of Military Justice.  During these sessions, the military judge and counsel often discuss matters that would be inappropriate for the court members to hear, such as the admissibility of evidence.  Other times, administrative matters may be discussed that do not require the presence of the court members.  During these out-of-court sessions, court members may not discuss the case among themselves or with anyone else

· Court members are given an opportunity to question witnesses after the counsel have completed their examinations.  A court member proposes a question by writing it down on the question forms provided.  Both counsel will review the question and can object to the question posed by a court member.  The military judge will rule on the objection.  In asking questions, court members must remember not to become advocates for either side, but must remain impartial

· Court members are allowed to take notes during the trial.  A court member may refer to his or her notes during deliberation, but the notes are not evidence, cannot be used by any court member as evidence, and may not be shown or read to other members.  Ultimately, if the members cannot agree on whether particular evidence was presented, or what the exact nature of the evidence was, the members may ask the military judge to reopen the court and present the evidence again

· Each member has an equal voice and vote in discussing and deciding a case.  The influence of superiority in rank must not be employed in any manner in an attempt to control the independence of the members in the exercise of their own personal judgment.  Service as a court member, while important, is not a rating factor to be considered on any member’s performance report

· No one may enter the deliberation room while the members are deliberating.  All members must be present during any deliberation.  Therefore, if the members have a question or otherwise need to communicate with the military judge, or if they want a break, one of the members should contact the bailiff.  The bailiff will notify the military judge that the members have a question, want a break, etc.  Members may not discuss the case with anyone during the recess, even among themselves.  The military judge notifies the counsel and accused and reopens the court.  The members are brought into the courtroom and are allowed to ask their question(s), or the military judge will formally recess the court so that the members may take a break.  After a recess, the court is again formally opened to return members to their deliberations.  These procedures ensure that no one improperly communicates with members during their deliberations and that no deliberations are carried on without all members being present

· Each member has a right to be free from harassment or ridicule based upon that member’s participation as a court member.  Therefore, court member deliberations are conducted in private, and each member takes an oath not to disclose their own or any other member’s opinion(s) or vote(s).  Furthermore, no member may be compelled to answer questions about the deliberations unless lawfully ordered to do so by a military judge
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