TRIAL FORMAT

A military accused may elect to be tried by a military judge alone or by a panel of court members (the military equivalent of a civilian jury).  In either case, the trial will consist of two major portions, findings and sentencing.

· Findings is the first part of the trial, and it is where guilt or innocence is determined

-- The accused may plead “guilty”

--- In guilty plea cases, a military judge, sitting alone, will question the accused to make sure that he understands the meaning and effect of his plea, and that he is, in fact, guilty

--- If the military judge accepts the guilty plea, the accused will then be sentenced by the military judge, or a panel of members, whichever the accused elects

--- Guilty pleas are not allowed in capital cases, i.e., where the death penalty is available

-- The accused may plead “not guilty”

--- Guilt or innocence is then determined by the military judge alone, or a panel of members, whichever the accused elects

---- Trial by military judge alone is not allowed in capital cases

---- An enlisted accused may elect to have at least one-third enlisted members included in the court-martial panel

--- As in all other American criminal courts, the accused is presumed innocent

---- The prosecution must prove the accused's guilt beyond a reasonable doubt

---- The accused has an absolute right to remain silent and present no evidence.  The accused may also choose to testify or present other evidence in his defense

--- In a trial with members, two-thirds of the members, voting by secret written ballot, must concur in any finding of guilty.  Thus, if less than two-thirds of the members vote “guilty,” then the accused is not guilty.  In order to sentence the accused to death in a capital case, however, the vote of guilty on findings must be unanimous

· Sentencing is the second part of the trial, and it is where an appropriate punishment is determined

-- Unlike many civilian courts, sentencing in a court-martial normally occurs immediately after findings

-- Sentencing may be by military judge alone or a panel of members

--- In guilty plea cases, the accused may elect sentencing by either a military judge alone or by members

--- In contested cases, the accused's choice of either members or military judge for findings also applies to sentencing

--- Judge-alone sentencing is not permitted in capital cases

-- Sentencing is an adversarial process

--- The prosecution can present matters in aggravation and can rebut evidence the accused presents in extenuation and mitigation

--- As in the findings portion of trial, the accused has an absolute right to remain silent and present no evidence during sentencing.  However, the accused also has a right to present evidence in extenuation and mitigation

-- In sentencing by members, two-thirds must concur, voting by secret written ballot, in any sentence except that of confinement in excess of 10 years, where a three-fourths concurrence is required, and a sentence to death, where the vote must be unanimous
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