IMMUNITY

Immunity for an individual should be granted only when a person’s information is necessary to the public interest, including the needs of good order and discipline, and when the person has refused or is likely to refuse to testify or provide the information on the basis of the privilege against self-incrimination.

· There are two types of immunity under Rule for Courts-Martial (RCM) 704

-- Testimonial immunity or "use" immunity bars the use of a given person's testimony, statements, and information directly or indirectly derived therefrom against that person in a later court-martial

-- Transactional immunity bars any subsequent court-martial action against the immunized person concerning the immunized transaction, regardless of the source of the evidence against that person

· Testimonial or “use” immunity is preferred because it does not prevent the government from trying the person for a criminal offense; it only prevents the government’s use of information obtained (directly or indirectly) from the immunized person against him or her

-- However, if you intend to prosecute an individual to whom a grant of immunity may be required, it is best to prosecute him or her first, then obtain a grant of immunity for the statements or testimony provided in the subsequent case 

-- If prosecution of the immunized person occurs after the individual has testified or provided statements under the grant of immunity, the government has a heavy burden to show that it has not used the person’s immunized testimony or statements in any way for the prosecution of that person.  Often the government cannot meet this burden.  The outcome is no prosecution for those offenses that were disclosed as a result of the testimonial immunity

· Only a General Court-Marital Convening Authority (GCMCA) may grant testimonial or transactional immunity.  RCM 704(c)
-- The GCMCA's authority to grant immunity extends only to grants of immunity to individuals subject to the UCMJ

-- The GCMCA can disapprove immunity requests for witnesses not subject to the UCMJ, but may approve such requests only after receiving Department of Justice (DOJ) authorization

-- If the witness is subject to federal prosecution, requests for immunity must be approved by DOJ, even if the individual is subject to the UCMJ

-- In National Security Cases, immunity requests must be coordinated with DOJ and other interested U.S. agencies

Approval Authority For Cases Other Than National Security

	
	Court-Martial
	U.S. prosecution 

	Person Subject to UCMJ
	GCMCA can approve
	DOJ must approve

	Person Not Subject to UCMJ
	GCMCA can disapprove, but DOJ must approve
	DOJ must approve


· A grant of immunity constitutes an order to testify

-- Under Military Rule of Evidence 301(c), an immunized person may not refuse to testify by asserting the 5th Amendment right against self-incrimination because, as a result of the grant of immunity, he or she will not be exposed to criminal penalty 

-- An immunized person may be prosecuted for failure to comply with an order to testify

-- Immunity does not bar prosecution for perjury, false swearing, or false official statement made by an individual while testifying under a grant of immunity

· Care is required when dealing with an accused or suspects to avoid a grant of de facto immunity.  This occurs when an officer, other than the GCMCA

-- Manifests apparent authority to grant immunity.  Commanders, First Sergeants, and investigative agents may, by their actions or words, manifest such apparent authority

-- Makes a representation that causes the accused to honestly and reasonably believe that he or she will not be brought to court if a certain condition is fulfilled (and the accused fulfills the condition); and

-- Has at least the tacit approval of the GCMCA

· A finding of de facto ("in fact") immunity will operate the same as an actual grant of immunity
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