COURT-MARTIAL JURISDICTION UNDER THE UCMJ

TYPES OF JURISDICTION
· Military Offenses:  Courts-martial have exclusive power to hear and decide “purely military offenses.”  Rule for Courts-Martial (R.C.M.) 201(d)(1)

· Nonmilitary Offenses: Crimes that violate both the UCMJ and local criminal law may be tried by a court-martial, a civilian court, or both.  R.C.M. 201(d)(2)

-- A military member may not be tried for the same misconduct by both a court-martial and another federal court.  U.S. Const. amend. V; R.C.M. 907(b)(2)(C)

-- A military member may be tried for the same misconduct by both court-martial and state court.  However, if a military member was tried by a state court, regardless of the outcome, as a matter of policy, Secretary of the Air Force approval is required before proceeding with a court-martial.  AFI 51-201, para. 2.5

-- Host nation treaties govern exercise of jurisdiction over military members overseas

JURISDICTION OVER THE OFFENSE (RCM 203)

· The Supreme Court has held that jurisdiction in a court-martial is based solely on the status of the accused as a member of the armed forces.  Essentially, if the member is on active duty, the service has jurisdiction.  Solorio v. United States, 483 U.S. 435 (1987)

JURISDICTION OVER THE PERSON (RCM 202)

· General Rule:  Article 3(a), UCMJ, authorizes court-martial jurisdiction in all cases in which the service member was subject to the UCMJ at the time of the offense and is subject to the UCMJ at the time of trial  

· Fraudulent Enlistment:  Article 2(c), UCMJ, provides that, notwithstanding any other provision of law, a person serving with the armed forces who

-- Submitted voluntarily to military authority

-- Met the mental competence and minimum age qualifications at the time of voluntary submission to military authority

-- Received military pay or allowances; and

-- Performed military duties

-- Is subject to the UCMJ until such person’s active duty service has been terminated in accordance with law or regulations promulgated by the Secretary of the Air Force

· Reservists:  Articles 2(a)(1) and 2(a)(3), UCMJ, extend court-martial jurisdiction over reservists whenever they are in Title 10 status (Inactive Duty Training (IDT), Active Duty (AD), or Annual Training (AT)).  For guidance in this area, see RCM 204(b)(1), or AFI 51-201, Section 2D, para. 2.8, Exercise of Jurisdiction XE "Jurisdiction"  over Air Force Reserve and National Guard Members

-- Article 2(d), UCMJ, authorizes a member of the reserve to be ordered to active duty for nonjudicial punishment, Article 32 investigation, and trial by court-martial

-- The Air Force has placed certain restrictions on involuntary recall of reserve members

--- An AF Reserve member may be ordered to active duty by an active component general court-martial convening authority.  AFI 51-201, para. 2.8.4

--- An AF Reserve member recalled to active duty for court-martial may not be sentenced to confinement, or be required to serve a punishment consisting of any restrictions on liberty during the recall period of service, without approval of the Secretary of the Air Force.  The Staff Judge Advocate will coordinate approval, as needed, to recall an AF Reserve member for court-martial when the sentence may include confinement.  AFI 51-201, para. 2.8.5

--- AF Reserve members will not be involuntarily called to active duty solely for nonjudicial punishment or summary court-martial, although MAJCOM commanders may grant waivers to this restriction in appropriate cases.  AFI 51-201, para. 2.8.3

            --- When determining whether the commander has UCMJ jurisdiction over the member, the commander must ask two questions:

            ---- Was the member in military status at the time he or she committed the alleged misconduct?  If not, then no UCMJ jurisdiction exists

              ----- A member in active status (i.e. special tour, annual tour) is subject to the UCMJ from the beginning to the end of the tour, 24 hours a day

              ----- Generally, a member performing Inactive Duty Training (IDT) or a Unit Training Assembly (UTA) is subject to the UCMJ from the beginning to the end of the duty day, (e.g., 0730 –1630)

              ----- Even if no UCMJ jurisdiction exists, commanders always have jurisdiction to perform administrative actions and can hold members accountable for wrongdoing by using a variety of adverse administrative actions such as letters of counseling, admonishment, reprimand, etc.

            ---- Will the member be in military status at the time the commander will impose punishment? (such as an Article 15, nonjudicial punishment)

              ----- Commanders can always ask whether the member will voluntarily submit to UCMJ jurisdiction by extending his or her tour or IDT/UTA

              ----- Commanders can wait until the member’s next scheduled training to offer Article 15 punishment

              ----- If the member is under orders, the commander can involuntarily extend the member to impose Article 15 punishment before the orders expire

              ----- If the member is performing an IDT or a UTA, the member cannot be extended because there are no orders to extend

· Air National Guard:  A member of the National Guard is subject to court-martial jurisdiction only when in Federal service.  UCMJ art. 2(a)(3), UCMJ; 10 U.S.C. 12301, 12401 (1998)

· Retirees:  Court-martial jurisdiction continues over retired Regular Air Force personnel entitled to pay.  UCMJ art. 2(a)(4) and (5)

-- Retired members should not be court-martialed unless their conduct clearly links them with the military or is adverse to a significant military interest of the United States.  Commanders should not prefer charges without Secretary of the Air Force approval unless the statute of limitations is about to run.  The Staff Judge Advocate will coordinate approval, as needed, to recall a retired member for court-martial.  AFI 51-201, para. 2.9

TERMINATION OF JURISDICTION
· General Rule:  A valid discharge terminates jurisdiction

-- There must be the delivery of a valid discharge certificate

-- A final accounting of pay; and

-- Completion of the clearing process required by appropriate service instructions

· Exceptions under Article 3, UCMJ:

-- The member was subject to the UCMJ at the time of the offense and is subject to the UCMJ at the time of trial

-- A fraudulently obtained discharge does not terminate military jurisdiction

-- An AF Reserve member is not, by virtue of the termination of a period of active duty or inactive-duty training, “shielded” from jurisdiction for an offense committed during such period of active duty or inactive-duty training
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