PRETRIAL AGREEMENTS

Pretrial agreements (PTAs) are agreements between the accused and the convening authority.  Generally, the accused agrees to enter a plea of guilty to one or more offenses in exchange for a “cap,” or upper limit, on the sentence (period of confinement, type of punitive discharge, amount and/or period of forfeitures, etc.) that the convening authority will approve.

The decision to accept or reject a PTA offer submitted by an accused is within the sole discretion of the convening authority who referred the case to trial.  The accused is entitled to have the convening authority personally act upon the offer before trial.
· Procedures

-- Either the government or the defense may initiate PTA negotiations.  The defense however, must submit the actual written PTA offer to the Staff Judge Advocate (SJA)

-- The SJA will forward the written PTA offer to the convening authority with a recommendation

-- The SJA will obtain the appropriate approval from the Department of Justice to enter into PTA discussions or agreements in cases involving an offense of espionage, subversion, aiding the enemy, sabotage, spying, or violation of punitive rules or regulations and criminal statutes concerning classified information or the foreign relations of the U.S..  This includes attempt, conspiracy, and solicitation to commit any of the above offenses

-- The entire PTA must be in writing and signed by the accused, defense counsel, and the convening authority.  The PTA must not involve any informal oral promises or representations

-- Either party may void a PTA by withdrawing from it.  The convening authority may withdraw anytime before the accused begins performance of promises contained in the agreement.  Additionally, the convening authority can withdraw upon the accused’s failure to fulfill any material promise or condition of the agreement, when the military judge’s inquiry discloses a disagreement as to a material term of the PTA, or when the findings of guilty are set aside during the appellate review.  Also, if an accused has violated conditions of a PTA that involve post-trial misconduct, the convening authority may withdraw up to the time of his or her final action in the case.  The convening authority may not withdraw from a PTA in any way that would be unfair to the accused.  Withdrawals by either party must be in writing

-- If an accused withdraws from a PTA at any time, the convening authority is no longer bound by the agreement

-- At trial, the military judge will conduct a full inquiry into the specific terms of the PTA to ensure the accused fully understands both the meaning and effect of each provision of the PTA, has voluntarily entered into the PTA, and that no oral promises were made in connection with the PTA.  This inquiry is in addition to the judge's inquiry into the validity of the guilty plea itself

-- In a trial by military judge alone, the military judge will not examine the sentencing cap of the PTA until after he or she has independently adjudged a sentence.  In a trial by members, the members will not be told about the PTA

-- If the sentence adjudged by the military judge or members exceeds the limits of the PTA, the convening authority may only approve the lesser sentence agreed to in the PTA.  If the adjudged sentence is less than the PTA cap, only the lesser, adjudged sentence may be approved.  In summary, the accused will get the benefit of the lesser sentence, regardless of whether it was adjudged or in the PTA

· Permissible PTA conditions

-- A promise to enter into a reasonable stipulation of fact concerning the facts and circumstances surrounding the charged offenses

-- A promise to testify as a witness in a trial of another person

-- A promise to provide restitution

-- A promise to conform conduct to certain conditions of probation before final action is taken by the convening authority

-- A promise to waive certain procedural requirements, such as 

--- An Article 32 investigation

--- The right to a trial before court members

--- The right to a trial before military judge sitting alone

--- The opportunity to obtain the personal appearance of certain witnesses at the sentencing proceeding
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