TESTIFYING AS A WITNESS

As a Commander, First Sergeant, or supervisor, you or one of your subordinates may be called upon to testify at a court-martial or other administrative hearing. 

· Either the trial counsel or defense counsel may call witnesses during the findings portion of the trial to either help prove an element of the offense or provide a defense to the charge

· Either counsel may also call witnesses during the sentencing portion of the trial.  A sentencing witness may be called to testify about a variety of things, such as the character of the accused, the impact of the offenses on the unit, or relating an opinion about the accused's rehabilitative potential.  You will not be allowed to testify about your opinion as to an appropriate sentence, including whether or not the accused should be punitively discharged from military service.  When testifying about the accused's potential for rehabilitation, the witness must be able to show that he/she possesses sufficient information and knowledge about the accused, separate and apart from the offenses committed by the accused.  In short, the witness must have knowledge of the accused as a “whole person”

· The judge advocate calling you or your subordinate as a witness should, before trial, discuss the questions he or she will ask and questions the opposing counsel will likely ask on cross-examination.  If you are going to be a witness, you should reserve the time necessary to permit the trial or defense counsel to ensure you are properly prepared to take the stand.  Furthermore, the opposing counsel should also have the opportunity to interview you or your subordinate prior to testifying

· You have an absolute duty to testify honestly when called, and if anyone attempts to influence your testimony one way or the other, even if you consider it a remark made in jest, you should immediately report that fact to the Staff Judge Advocate

· The next page provides some general guidelines on testifying
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Tips to Witnesses in Preparation for a Hearing or Trial

TIPS TO WITNESSES IN PREPARATION FOR A HEARING OR TRIAL

· Always tell the truth

· Review the facts prior to trial

· Don't worry about being nervous; just remember, everyone in the courtroom feels the same way

· Never argue with the military judge or counsel for either side.  Use military courtesy when addressing the military judge or officers of superior rank 

· Be yourself on the stand and answer questions in a natural, conversational tone; try not to be overly emotional or to appear insolent

· Don't try to answer a question you do not understand.  Simply state, “I'm sorry, I do not understand your question”

· Do not be afraid to say you do not know the answer to the question.  If it's the truth, “I don't know” is a perfectly acceptable answer

· Be prepared for cross-examination.  Don't forget that the court members or the military judge can also ask you questions.  Just stay on the stand until the military judge states that you are excused

· Do not be baited into emotional or angry reactions if the cross-examiner is verbally aggressive or is questioning your truthfulness.  Remember that the counsel who called you as a witness can always set the record straight during a re-direct examination

· Do not give conclusions and do not express an opinion unless you are requested to do so and no objection is made to your expression of opinion 

· If an objection is made to any question asked of you, wait until the military judge rules on the objection before answering the question

· If you are asked for a “yes” or “no” answer to a question that cannot be answered with a “yes” or “no,” state that the question cannot be answered with a “yes” or “no” and explain your answer when you are asked to do so

· If you are asked if you have discussed the case with the representative of either party, reply truthfully.  Remember that there is a distinction between discussing a case and being told what to say.

· Don't try to guess why a counsel may ask an unusual (to you) question during cross-examination.  If there is no objection to the question, just answer it the best you can

