MEDIA RELATIONS IN MILITARY JUSTICE MATTERS

 

The Air Force must balance three important societal interests when there is media interest in military justice proceedings:  protection of the accused's right to a fair trial, the privacy rights of all persons involved in the proceedings, and the community's right to be informed of and observe criminal proceedings.  These interests are especially relevant when the proceeding involves high profile cases. 

 

Release of information relating to criminal proceedings is subject to the Privacy Act (PA), Freedom of Information Act (FOIA), Victim and Witness Assistance Protection (VWAP) laws, Air Force Rules of Professional Conduct, Air Force Standards for Criminal Justice, implementing directives, security requirements, classified information laws, and judicial orders.  It is critical that commanders always consult with the SJA before releasing any information about such proceedings. 

 

PROVIDING INFORMATION 

 

        AFI 51-201, Section 12D, covers the rules for releasing information pertaining to criminal proceedings.  It prohibits release of information that has a substantial likelihood of prejudicing the criminal proceeding 

 

        AFI 51-201, para. 12.6.1.1, states that release of extrajudicial statements is a command responsibility.  Obviously, the installation's SJA and its Public Affairs Officer XE "Officer"  (PAO) must work closely to provide informed advice to the commander.  If a proposed extrajudicial statement is based on information contained in agency records, the Office of Primary Responsibility for the record should also coordinate prior to release.  The convening authority responsible for the criminal proceeding makes the ultimate decision about release of extrajudicial statements relating to that criminal proceeding.  MAJCOM (or equivalent) commanders may withhold release authority from subordinate commanders.  In high interest cases, the SJA and the PAO should consult with their MAJCOM representatives

 

        Rules for release of permissible extrajudicial statements are complex and vary according to the type of information to be released and its source, the type of proceeding, and the stage of the proceeding when the information is released

 

EXTRAJUDICIAL STATEMENTS GENERALLY 

 

        Extrajudicial statements are oral or written statements made outside of a criminal proceeding that a reasonable person would expect to be disseminated by means of public communication

 

        There are valid reasons for making certain information available to the public in the form of extrajudicial statements.  However, extrajudicial statements must not be used to influence the course of a criminal proceeding

 

        Usually, extrajudicial statements should include only factual matters and should not offer subjective observations or opinions 

 

PROHIBITED EXTRAJUDICIAL STATEMENTS

 

        Extrajudicial statements relating to the following matters ordinarily have a substantial likelihood of prejudicing a criminal proceeding and generally should not be made:

 

--      The existence or contents of any confession, admission or statement by the accused or the accused’s refusal or failure to make a statement

 

--      Observations about the accused’s character and reputation

 

--      Opinions regarding the accused’s guilt or innocence

 

--      Opinions regarding the merits of the case or the merits of the evidence

 

--      References to the performance of any examinations, tests or investigative procedures (e.g., fingerprints, polygraph examinations and ballistics or laboratory tests), the accused’s failure to submit to an examination or test, or the identity or nature of expected physical evidence

 

--      Statements concerning the identity, expected testimony, disciplinary or criminal records, or credibility of prospective witnesses

 

--      The possibility of a guilty plea or other disposition of the case other than procedural information concerning such processes

--      Information a government counsel knows or has reason to know would be inadmissible as evidence in a trial; and

 

--      Before sentencing, facts regarding the accused’s disciplinary or criminal record, including nonjudicial punishment, prior court-martial convictions, and other arrests, indictments, convictions, or charges.  Do not release information about nonjudicial punishment or administrative actions even after sentencing, unless admitted into evidence.  However, a statement that the accused has no prior criminal or disciplinary record is permitted 

 

PERMISSIBLE EXTRAJUDICIAL STATEMENTS 

 

        When deemed necessary by command, the following extrajudicial statements may be made regardless of the stage of the proceedings, subject to the limitations stated above (substantial likelihood of prejudice and prohibitions under FOIA, PA, and/or VWAP)

 

--      General information to educate or inform the public concerning military law and the military justice system

 --   If the accused is a fugitive, information necessary to aid in apprehending the accused or to warn the public of possible dangers

 

--      Requests for assistance in obtaining evidence and information necessary to obtain evidence

--      Facts and circumstances of an accused’s apprehension, including time and place

 

--      The identities of investigating and apprehending agencies and the length of the investigation, only if release of this information will not impede an ongoing or future investigation and the release is coordinated with the affected agencies

 

--      Information contained in a public record, without further comment; and  

 

--      Information that protects the Air Force or the military justice system from the substantial, undue prejudicial effect of recent publicity initiated by some person or entity other than the Air Force.  Such statements shall be limited to that necessary to correct misinformation or to mitigate substantial undue prejudicial information already available to the public.  This can include, but is not limited to, information that would have been available to a spectator at an open Article 32 investigation or an open session of a court-martial

 

        The following extrajudicial statements may be made only after preferral of charges, subject  to the limitations stated above (substantial likelihood of prejudice and prohibitions under FOIA, PA, and/or VWAP)

 

--      The accused’s name, unit, and assignment

 

--      The substance or text of charges and specifications, along with a mandatory statement explaining that the charge is merely an accusation and that the accused is presumed innocent until and unless proven guilty.  As necessary, redact all VWAP and PA protected data from the charges and specifications

 

--      The scheduling or result of any stage in the judicial process

 

--      Date and place of trial and other proceedings, or anticipated dates if known

 

--      Identity and qualifications of appointed counsel

 

--      Identities of convening and reviewing authorities

 

--      A statement, without comment, that the accused has no prior criminal or disciplinary record, or that the accused denies the charges

 

--      The identity of the victim where the release of that information is not otherwise prohibited by law. Generally, however, seek to avoid release of the name of victims of sex offenses, the names of children or the identity of any victim when release would be contrary to the desire of the victim or harmful to the victim; and 

--      The identities of court members and the military judge.  Do not volunteer the identities of the court members or the military judge in material prepared for publication.  This information may be released, if requested, after the court members or the military judge have been identified in the court-martial proceeding, if the convening authority's SJA determines release would not prejudice the accused’s rights or violate the members’ or the military judge's privacy interests

 

ARTICLE 32 INVESTIGATIONS 

 

        Article 32 investigations should ordinarily be open to the public because the public has an interest in attending Article 32 investigations

 

--      Access by spectators to all or part of the proceeding may be restricted or foreclosed by the commander who directed the investigation or by the investigating officer (IO) when, in that officer’s opinion, the interests of justice outweigh the public's interest in access

 

--      For example, it may be necessary to close an investigation to encourage complete testimony of a timid or embarrassed witness, to protect the privacy of an individual, or to ensure an accused’s due process rights are protected

 

--      Make every effort to close only those portions of the investigation that are clearly justified and keep the remaining portions of the investigation open

 

--      If the hearing is closed, the commander or IO ordering it closed should provide specific, articulated reasons, in writing, for closure.  These reasons should be attached to the IO’s report of investigation

 

--      The commander directing the investigation may maintain sole authority over a decision to open or close an Article 32 investigation by giving the IO procedural instructions at the time of appointment or at any time thereafter  

 

--      Prior to issuing procedural instructions to open an Article 32 investigation that has been closed, the commander must consider the investigating officer's written reasons for closing the investigation

 

REDUCING TENSION WITH THE MEDIA 

 

        Command should take positive steps to reduce tension with the media

 

--      Have JA and PA work together to develop a coordinated press release that explains how the military justice system works, and how it compares and contrasts with the civilian system

 

--      Advise the media up-front of the prohibition against courtroom photography, television, and audio and visual recording, and provide an alternate location, room or office for media interviews, broadcasts, etc.

 

--      Air Force representatives must not encourage or assist news media in photographing or televising an accused being held or transported in custody

 

--      Provide reserved seating in the courtroom for at least one pool reporter and a sketch artist

 

--      Advise PA about regulatory and ethical requirements that limit trial counsel from commenting on the case

 

--      Consider establishing controlled parking areas for military judge, counsel, witnesses, and court members 

 

--      Consider controlled access areas for military judge, counsel, witnesses, and court members 

 

--      When appropriate, discuss with the SJA the possibility of having trial counsel request a judicial "gag order" from the military judge.  Such an order can direct court members not to view media accounts of the case, or discuss the case with the media
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