NONJUDICIAL PUNISHMENT OVERVIEW AND PROCEDURES

Nonjudicial punishment (NJP) under Article 15, Uniform Code of Military Justice (UCMJ), is one of the commander's most valuable tools for maintaining morale, good order, discipline, and efficiency.

· Generally, any commander who is a commissioned officer may impose NJP for minor offenses committed by members under his or her command.  The offense must violate the UCMJ

-- In deciding whether or not an offense is minor, commanders should consider

--- The nature of the offense and the circumstances surrounding its commission

--- The member's age, rank, duty assignment, record, and experience; and 

--- The maximum sentence a court-martial could impose

-- Generally, an offense is not considered minor if a general court-martial could punish the offense with a dishonorable discharge or confinement for more than one year

· Commanders must confer with the Staff Judge Advocate (SJA), or a designee, before initiating nonjudicial punishment proceedings and before imposing punishment.  The Military Justice Section of the base legal office prepares the Air Force (AF) Form 3070, Record of Nonjudicial Punishment XE "Nonjudicial Punishment"  Proceedings
· While no standard of proof is applicable to any phase of Article 15 proceedings, commanders should recognize members are entitled to demand trial by court-martial where proof beyond a reasonable doubt by competent evidence is required for conviction.  Therefore, commanders should consider whether such proof is available before initiating action under Article 15.  If not, NJP is generally not warranted

· Commanders should consider the punishment limitations of their grade when deciding whether a more senior commander should impose the NJP.  Limitations are on the AF Form 3070 and in AFI-202, Tables 3.1 and 3.2 (attached)

· Commanders should initiate NJP action (by serving the AF Form 3070) as soon as possible after a member has committed an offense and the facts have been adequately investigated

-- Commanders should serve the AF Form 3070 on members within 10 days of the case-ready date.  In general, this is the date when the commander has adequate information to decide how to dispose of the case.  Refer to AFI 51-202, Attachment 3, for more detailed information on how to determine the “case-ready date” 

-- Failure to meet this suggested processing goal does not preclude commanders from initiating NJP proceedings at a later date

· Once notified of NJP proceedings, by way of the AF Form 3070, members are allowed three duty days (72 hours) to respond.  Upon written application and for good cause, the initiating commander may approve a request for additional time to respond 

-- Commanders should encourage members to consult with the Area Defense Counsel XE ", 32"  (ADC) in all cases

-- Once served with the AF Form 3070, the member has the right to examine all statements and evidence available to the commander that the commander relied upon in offering/imposing NJP, unless privileged or restricted by law, regulation, or instruction.  The legal office normally supplies the evidence to the ADC

-- If the member fails to indicate within three duty days whether he or she will accept the Article 15, the commander may continue with the proceedings.  The commander notes the member's failure to respond on the AF Form 3070

-- The member’s failure to respond in time is deemed acceptance of NJP proceedings.  However, if the commander believes the failure to respond was for reasons beyond the member’s control, the commander may not proceed with NJP action.  Consult with the SJA before proceeding  

-- If a member decides to accept NJP, he or she is entitled to present matters in defense, mitigation, and extenuation

--- By accepting NJP the member is not admitting guilt.  The member is merely consenting to the procedure (choosing to have the commander decide the case, rather than going before a court)

--- Members may present matters in person, in writing, or both

-- If a member requests a personal appearance, he or she is entitled to various information and certain procedural rights.  For example, he or she is entitled to

--- Be informed in accordance with Article 31(b), UCMJ, rights

--- Be informed of and have an opportunity to examine the evidence against him or her

--- Be accompanied by a spokesperson (who does not have to be a lawyer)

--- Request the presence of relevant, reasonably available witnesses; and

--- Present matters in defense, extenuation, and mitigation

-- Although certain exceptions exist, personal appearances will be open to the public at the member's request.  The commander may also choose to open the presentation to the public, even if the member objects
· After the personal presentation (if one is requested), and after consideration of all matters in defense, mitigation, and extenuation, the commander must decide

-- Whether the member committed the offense(s); and 

-- If the member committed the offense(s), what punishment to impose

· Commanders are required to confer with the SJA before imposing punishment except where impracticable due to military exigencies.  (The legal office will normally type the appropriate punishment language on the AF Form 3070)

-- Commanders should tailor the punishment to the offense and the member

--- Ordinarily, the commander should impose the least severe punishment sufficient to correct and/or rehabilitate the member

--- For example, an unsuspended reduction in grade (“hard bust”) may be reserved for repeat offenders, cases where past rehabilitative efforts have failed, or for the most serious offenses

-- Punishment limitations based upon the commander's grade and the member's grade are summarized in AFI 51-202, Tables 3.1 and 3.2 (attached)

-- There are limitations on the combination of some punishments

--- Correctional custody cannot be combined with restriction and/or extra duties

--- If restriction and extra duties are combined, they must run concurrently and must not exceed the maximum time imposable for extra duties (45 days when field grade or general officers impose punishment; 14 days when company grade officers impose punishment)

--- Arrest in quarters (officers only) cannot be combined with restriction

-- Unless the commander specifies otherwise, all punishments are effective when imposed

· Appealing NJP:  Members are entitled to appeal nonjudicial punishment to the “next superior authority” in the commander's chain of command 

-- The member may appeal when he or she considers the punishment to be "unjust" or "disproportionate" to the offense.  A member may assert the punishment was unjust because the offense was not committed.  Thus, the “guilty finding,” the punishment, or both may be appealed  

-- Members must appeal the punishment within five calendar days unless they request an extension in writing within the five calendar days and the commander imposing the punishment grants it for good cause

-- Members must submit all evidence supporting their appeals to the commander who imposed the original punishment

-- The commander may deny all relief, grant partial relief, or grant all relief requested by the member.  If the commander does not grant all the requested relief, he or she must forward the appeal to the appellate authority through the servicing SJA
-- The appellate authority may deny all relief, grant partial relief, or grant all relief requested by the member.  The appellate authority’s decision is final

-- Punishments are not stayed during the appeal process.  However, if the commander and/or appellate authority fail to take action on an appeal within five days after submission, and if the member so requests, any unexecuted punishment involving restraint or extra duties will be delayed until after action on appeal is taken

References:  


Manual for Courts-Martial, United States, Part V and Article 15, UCMJ (2002)

AFI 51-202, Nonjudicial Punishment XE "Nonjudicial Punishment" , 1 July 2002

Attachment:  Tables of Enlisted and Officer XE "Officer"  Punishments, AFI 51-202, Tables 3.1 and 3.2

Table 3.1. Enlisted Punishments. 

	Punishment
	Imposed by Lt or Capt
	Imposed by Major
	Imposed by Lt Col or Above

	Additional Restrictions
	May not Impose NJP on CMSgt or SMSgt
	May not Impose NJP on CMSgt or SMSgt
	See Note 2 for reduction of CMSgt or SMSgt

	Correctional 
Custody
	Up to 7 days
	30 days
	30 days

	Reduction

(See Note 2)
	CMSgt
	No
	CMSgt
	No
	CMSgt
	Note 2

	
	SMSgt
	No
	SMSgt
	No
	SMSgt
	Note 2

	
	MSgt
	No
	MSgt
	No
	MSgt
	One Grade

	
	TSgt
	No
	TSgt
	One Grade
	TSgt
	One Grade

	
	SSgt
	One Grade
	SSgt
	One Grade
	SSgt
	One Grade

	
	SrA
	One Grade
	SrA
	to AB
	SrA
	to AB

	
	A1C
	One Grade
	A1C
	to AB
	A1C
	to AB

	
	Amn
	One Grade
	Amn
	to AB
	Amn
	to AB

	Forfeiture
	7 days pay
	½ of 1 month’s pay per month for 2 months
	½ of 1 month’s pay per month for 2 months

	Reprimand
	Yes
	Yes
	Yes

	Restriction
	14 days
	60 days
	60 days

	Extra Duties
	14 days
	45 days
	45 days


NOTES:

1.  See MCM, Part V, paragraph 5d for further limitations on combinations of punishments…

2.  CMSgt or SMSgt may be reduced one grade only by MAJCOM commanders, commanders in chief of unified or specified commands, or commanders to whom promotion authority to those ranks have been delegated.  See AFI 36-2502, Promotion of Airmen.  

3.  Neither bread and water nor diminished rations punishments are authorized. 

4.  Frocked commanders may exercise only that authority associated with their actual pay grade.  No increased punishment authority is conferred by assumption of the title and insignia of the frocked grade.

Table 3.2. Officer XE "Officer"  Punishments. 

	Punishment
	Imposed by Colonel 
	Imposed by General Officer XE "Officer"  or GCMCA

	Correctional Custody
	No
	No

	Reduction
	No
	No

	Forfeiture
	No
	½ of 1 month’s pay per month for 2 months

	Reprimand
	Yes
	Yes

	Arrest in Quarters
	No
	30 days

	Restriction
	30 days
	60 days

	Extra Duties
	No
	No


NOTES:

1.  Officers in the grade of Lt Colonel and below (includes frocked Colonels) may not impose NJP on officers. 

2.  Only MAJCOM commanders, commanders in chief of unified commands and their equivalents, or higher may impose NJP on general officers. 

3.  See MCM, Part V, paragraph 5d, for further limitations on combinations of punishments.
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