VACATING SUSPENDED NONJUDICIAL PUNISHMENT

Vacating suspended nonjudicial punishment (NJP) means imposing punishment that was previously suspended either at the time the original NJP was imposed or as part of supplementary NJP relief.  A commander (including a successor in command) may vacate the suspension of punishment under Article 15 if he or she had the authority to impose the original punishment.  Commanders must consult the servicing SJA before taking action to vacate suspended punishment.

· Vacating a suspended punishment may be appropriate if, during the suspension period, the member violates:  a condition of suspension specified in writing by the commander or any punitive article of the UCMJ.  With respect to violating a punitive article of the UCMJ, the new offense does not have to be serious enough to warrant imposition of NJP, nor does it have to be of the same nature as the original offense  

· A new serious offense may be the basis for a vacation action and additional NJP action  

· Procedure for vacation actions

-- The commander must notify and advise the member of the intended vacation action by using an AF Form 366, Record of Proceedings of Vacation of Nonjudicial Punishment XE "Nonjudicial Punishment" .  It contains
--- The new offense which the commander suspects the member has committed (or what condition was violated)

--- The fact that the commander is considering vacating the suspended punishment; and

--- The member's rights during the vacation proceedings

-- The base legal office will type the language describing the offense and other pertinent information concerning the suspended punishment on the AF Form 366

-- The member must receive the AF Form 366 during the period of the suspension; however, the vacation action may be completed after the suspension period has run

· Member’s elections

-- The member has 3 duty days to make elections

-- Member is entitled to consult with a lawyer; may attach a written presentation; may request a personal appearance

-- If the member fails to respond within 3 duty days, the commander can continue by noting in item 3 of the AF Form 366 “member failed to respond.”  However, if the commander believes the failure to respond was out of the member’s control, the commander cannot continue without good cause

-- The member does not have the right to demand a trial by court-martial during a vacation action

· Commander’s decision

--
Following the commander’s consideration of the evidence, including any matters 

presented by the member, the commander takes one of the following actions on the AF Form 366

---  Terminates the vacation proceedings because vacation of the suspended

   punishment is not appropriate or because the member did not violate the 

   UCMJ or a condition of the suspension; or

---  Finds the members violated the UCMJ or a condition of the suspension 

· Effects of vacation action on suspended reductions

-- If a suspension of a reduction in grade is vacated, the member's date of rank will be the date the commander imposed the original punishment.  The effective date however, will be the day the suspension is vacated, so the member will not be required to pay back any additional pay received while holding the higher rank
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