ARTICLE 138 COMPLAINTS

Article 138 of the Uniform Code of Military Justice (UCMJ) gives every member of the Armed Forces the right to complain that he or she was “wronged” by his or her commanding officer.  The right even extends to those subject to the UCMJ on inactive duty for training.

· Matters appropriate to address under Article 138 include discretionary acts or omissions by a commander that adversely affects the member personally and are

-- In violation of law or regulation

-- Beyond the legitimate authority of that commander

-- Arbitrary, capricious, or an abuse of discretion; or

-- Clearly unfair (e.g., selective application of administrative standards/actions)

· Matters NOT appropriate for Article 138 action are

-- Acts not under the control of the commander

-- Complaints relating to UCMJ or Article 15 actions

-- Complaints filed to seek disciplinary action against another

· Procedures for filing complaint

-- Within 180 days of the alleged wrong, the member submits his or her complaint in writing, along with supporting evidence, to the commander alleged to have committed the wrong

-- The commander receiving the complaint must promptly notify the complainant in writing whether the demand for redress is granted or denied

--- The reply must state the basis for denying the requested relief

--- The commander may consider additional evidence and must attach a copy of the additional evidence to the file

-- If the commander refuses to grant the requested relief, the member may submit the complaint, along with the commander’s response, to the officer exercising General Court-Martial Convening Authority (GCMCA) over the commander

--- Must be submitted within 90 days from the notice of denial

--- May be submitted directly to the GCMCA or forwarded through any superior commissioned officer

--- An intermediate commander or any other superior commissioned officer receiving such a complaint will immediately forward the file to the GCMCA.  The officer may attach additional pertinent documentary evidence and comment on availability of witnesses or evidence, but may not comment on the merits of the complaint

· GCMCA’s Responsibilities

-- Conduct or direct further investigation of the matter, as appropriate

-- Notify the complainant, in writing, of the action taken on the complaint and the reasons for such action

-- Refer the complainant to appropriate channels that exist specifically to address the alleged wrongs (i.e., performance reports, suspension from flying status, assessment of pecuniary liability).  This referral constitutes final action

-- Retain two complete copies of the file, and return the originals to the complainant

-- After taking final action, forward a copy of the complete file to HQ USAF/JAG for review and disposition by the SecAF

· The GCMCA is prohibited from delegating his or her responsibilities to act on complaints submitted pursuant to Article 138

· Matters outside the scope of the Article 138 complaint process

-- Acts or omissions affecting the member which were not initiated or ratified by the commander

-- Disciplinary action under the UCMJ, including nonjudicial punishment under Article 15 (however, deferral of post-trial confinement is within scope of Article 138)

-- Actions initiated against the member where the governing directive requires final action by SecAF

-- Complaints against the GCMCA related to the resolution of an Article 138 complaint (except for alleging the GCMCA failed to forward a copy of the file to the SecAF)

-- Complaints seeking disciplinary action against another; and

-- Complaints based on a commander's actions implementing the recommendations of a board authorized by Air Force regulations and governed by AFI 51-602, Boards of Officers
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