ARREST BY CIVIL AUTHORITIES

When a commander receives notice from any source (e.g., a unit member, Security Forces (SF), or the Office of Special Investigations XE "Investigations"  (OSI)) that a member of his or her command is being held by civilian authorities and is charged with a criminal offense, Air Force directives require certain actions.

· The commander or a representative of the unit should contact the civilian authorities, inform them the person is a military member, and gather the following information

-- The charge(s) against the member

-- The facts and circumstances surrounding the charged offense(s); and

-- The maximum punishment the member faces

· If possible, make arrangements for the member's return to military control

-- Do not state or imply the AF will guarantee the member's presence at subsequent hearings

-- Do not post bond for the member or personally guarantee any action by the member (unless you are willing to accept personal responsibility and liability)

· The commander may make a statement as to the member's character and prior record of reliability, but do not make slanderous statements concerning the member

· Off-base offenses committed by a military member on active duty may be tried by court-martial.  The question of personal jurisdiction turns on the status of the offender at the time of the offense, not where the offense occurred 

-- The court-martial convening authority may request that the civilian authorities waive jurisdiction and permit the Air Force to prosecute the offender.  The staff judge advocate (SJA) will assist in coordinating with the local authorities

· As a general rule, military status will not be used to avoid civilian court jurisdiction or court orders

-- AF policy is to deliver a member to federal authorities upon request if the request is accompanied by a warrant 

-- AF policy is to deliver a member to state authorities upon request, if the member is physically present in the state and state procedural rules have been followed

-- The AF will not transfer a member from one base to another to make the member present in the jurisdiction.  The state seeking the member must proceed through normal civilian extradition channels

-- The AF will return a member from an overseas assignment upon request, if the member is charged with a felony (an offense that carries a potential punishment of confinement for one year or more), or if the offense involves taking a child out of the jurisdiction of a court or from the lawful custody of another person

--- The Judge Advocate General can approve a request to return a member from overseas and the Undersecretary of Defense, Personnel & Readiness, can deny such a request. The AF Legal Services Agency, Military Justice Division, processes requests for return from overseas

-- A commander can subject a member to restraint pending delivery to civilian authorities, provided there is probable cause to believe the member committed an offense and is a flight risk

· An AF Form 2098 reflecting a duty status change must be prepared and forwarded to the Military Personnel Flight (MPF) when a member is in civilian custody

· If a member is held for trial, the commander should advise the member to

-- Consult with the Area Defense Counsel XE ", 32"  (ADC).  The ADC cannot represent the member in civilian proceedings, but may advise the member of the potential military consequences

-- Retain a civilian attorney or request a court-appointed attorney

· If the member is convicted of an offense which would, if tried by court-martial, subject the member to a punitive discharge, the member is subject to involuntary administrative separation from the AF with a less than honorable service characterization (general or under other than honorable conditions discharge)

· If the member is convicted of an offense (or one closely related to an offense under the UCMJ) that would, if tried by court-martial, subject the member to a punitive discharge and confinement for one year or more, the commander must recommend involuntary separation or waive discharge processing.  In either case, the decision should be made promptly.  An extended period of inaction may waive the right to process the member for separation

-- It is the maximum allowable punishment, not the actual sentence imposed, that determines if separation is an option

-- The member's absence due to confinement in a civilian facility does not bar processing the member for separation

-- The commander must obtain information from the civilian authorities concerning the final disposition of the case.  The SJA, with the SF or OSI, will assist

-- If a member is charged with or convicted of a less serious offense (one that would not warrant separation) various disciplinary actions that may be appropriate (consult with the SJA)

--- Placing documents concerning the incident into an unfavorable information file

--- Placing the member on the control roster; and

--- Issuing an administrative reprimand to the member
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