EQUAL OPPORTUNITY AND TREATMENT

 

 

INTRODUCTION

 

Many statutes have been enacted by the federal government to assure equal opportunity and treatment (EOT).  Almost all of these apply to civilian employees as victims.  They do not cover military members as victims, but DoD and Air Force anti-discriminatory policies protect both military members and civilian employees through a bifurcated system.  The primary difference in this bifurcated system is that military members are limited to presenting their complaints to forums within the executive department.  Civilian employees, on the other hand, usually have the right to file a complaint before an independent federal court after exhausting administrative remedies within the executive department (see Chapter 13, The Military Commander and the Law, “CIVILIAN PERSONNEL AND FEDERAL LABOR LAW”).  The following are key EOT statutes:

 

        Title VII of the Civil Rights Act of 1964

 

        Equal Opportunity Act of 1972

 

        The Rehabilitation Act of 1973

 

        The Age Discrimination Act of 1978

 

        The Civil Rights Act of 1991

 

CIVIL RIGHTS ACT OF 1964

 

        The Civil Rights Act of 1964 is the most important single source of anti-discrimination law in this country

 

        Title VII of the act forbids illegal employment discrimination on the basis of race, creed, color, religion, national origin, and gender

 

       The federal government was originally excluded from coverage of Title VII, but in 1972, Congress passed the Equal Employment Opportunity Act that made Title VII applicable to federal agencies

 

EQUAL OPPORTUNITY ACT OF 1972

 

       The Equal Opportunity Act of 1972 made Title VII of the Civil Rights Act of 1964 applicable to the federal work force; however, the term "employee" only applies to federal civilian employees as victims

 

       The law does not apply to military members as victims

 

REHABILITATION ACT OF 1973

 

       The Rehabilitation Act of 1973 prohibits employment discrimination against handicapped individuals within the federal government
 

       The law does not apply to military members as victims
 

       The Americans With Disabilities Act (ADA) of 1990 is the private sector counterpart to the Rehabilitation Act, but it does not apply to the federal government

 

AGE DISCRIMINATION ACT OF 1978


 

       The Age Discrimination Act of 1978 forbids illegal discrimination on the basis of age for people over 40 years old  

 

       The law does apply to civilian employees as victims

 

       The law does not apply to military members as victims

 

CIVIL RIGHTS ACT OF 1991

 

       The Civil Rights Act of 1991 amended Title VII of the Civil Rights Act of 1964 to expand remedies available to discrimination victims

 

       Compensatory damages (i.e., pain and suffering; emotional distress; etc.) awards up to $300,000 are allowed for a violation of Title VII

 

        The law does apply to civilian employees as victims

 

       The law does not apply to military members as victims

 

       Monetary judgments or settlements made during the “administrative phase” are payable from the local base O&M funds

 

AIR FORCE POLICY 

 

       The Air Force is to conduct its affairs free from unlawful, arbitrary discrimination and to provide equal opportunity and treatment irrespective of race, creed, color, religion, national origin, gender, physical handicap, or age

 

        Harassment, threats or ridicule based on sexual orientation are prohibited  

 

       Commanders must take appropriate administrative or disciplinary action to eliminate or neutralize discrimination and its effects 

AIR FORCE EQUAL OPPORTUNITY AND TREATMENT PROGRAM

 

       AFI 36-2706, Chapter 4, sets out the Air Force Equal Opportunity and Treatment (EOT) Program for processing discrimination complaints made by military members

 

Note:  This portion of The Military Commander and the Law focuses on the processing of complaints made by military members.  Processing procedures for complaints brought by civilian employees are set forth in AFI 36-1201, Discrimination Complaints, 25 July 1994, which is addressed in Chapter 12, The Military Commander and the Law.

 

--      Military members are limited to presenting administrative complaints of discrimination, which when substantiated, are addressed through command action; they cannot bring a civil action against the government for employment discrimination and they cannot receive any kind of monetary damages normally available for civilians in the same situation

 

--      Air Force policy is clear:  “Zero tolerance” of any kind of unlawful discrimination against military members on the basis of race, creed, color, religion, national origin or gender

 

--      Discrimination can be generally defined as any action that unlawfully or unjustly results in unequal treatment on the basis of race, creed, color, religion, national origin or gender and the distinctions are not supported by legal or rational considerations

 

--      Such discrimination includes, but is not limited to

 

---   Insults, printed materials, visual materials, signs, symbols, posters, or insignias that infer negative statements pertaining to protected status (e.g., race, religion, etc.)

 

---   Personal discrimination to bar or deprive a person of a right or benefit

 

---   Sexual harassment; and

 

---   Institutional practices that deprive a person or group of a right or benefit

 

--      Military Equal Opportunity (MEO) Office, formerly Social Actions, is the OPR for the Air Force EOT Program and handles almost all informal and formal complaints of discrimination brought by military members

 

---   Exceptions include instances involving criminal misconduct (investigated by base law enforcement authorities), instances concerning homosexual conduct (which will generally involve an inquiry by the commander), and complaints against senior officials, colonels and colonel selects (investigated by the inspector general (IG)

 

INSTALLATION COMMANDER’S RESPONSIBILITIES

 

       Provide an environment free from unlawful discrimination and sexual harassment

 

       Develop policies to prevent unlawful discrimination and sexual harassment and ensure those policies are prominently posted in locations and areas frequented by the base population

 

       Ensure personnel attend human relations education as required

 

       Direct the assessment of the base human relations climate

 

       Ensure appropriate disciplinary and corrective actions are taken if unlawful discrimination or reprisal is substantiated

 

       Review all closed EOT cases on a monthly basis

 

       Ensure rating and reviewing officials evaluate compliance with directives prohibiting unlawful discrimination and sexual harassment and document serious or repeated deviations

 

       Decide first-level appeals of formal complaints of discrimination
 

UNIT COMMANDER'S RESPONSIBILITIES

 

       Inform unit members of the right to file EOT complaints without fear of reprisal

 

       Inform members through briefings and EOT policy memoranda that unlawful discrimination and sexual harassment will not be tolerated and that appropriate disciplinary and corrective action will be taken if unlawful discrimination or reprisal is substantiated

 

       At a minimum, provide MEO the demographics of participants and action taken on all EOT allegations investigated within the unit

 

       Investigate allegations of unlawful discrimination

 

       Take action to end unlawful discrimination

 

       Enforce EOT policy in a fair, impartial, and prompt manner

 

       Ensure rating and evaluating officials evaluate compliance with EOT directives and document repeated or serious violations

 

       Conduct periodic climate assessments
 

COMPLAINT PROCESSING PROCEDURES

 

       MEO serves as the focal point for complaints of discrimination brought by military members, but the nature of the complaint will determine which agency conducts the investigation

 

--      Complaints against senior officials, colonels and colonel selects must be immediately referred to SAF/IGS; commanders must notify MAJCOM IGQs and DP SAF/IGQ of EOT complaints involving colonels or colonel selects
 

--      Complaints involving allegations of homosexual conduct must be immediately referred to the subject's military commander (see “HOMOSEXUAL CONDUCT” in this chapter of The Military Commander and the Law)

 

--      Complaints involving criminal activity such as assault, rape or child abuse must be immediately coordinated with the staff judge advocate (SJA) for a determination of whether the matter should be referred for criminal investigation

 

--      Complainants may elect to use informal complaint process, which may include mediation

 

--      When MEO investigates a complaint of discrimination, it is called a clarification and the allegation is called an EOT incident

 

--      Base-level EOT technicians (MEO personnel) conduct clarifications of formal EOT complaints

 

---   The  purpose of clarification is to determine whether a formal complaint is supported by a preponderance of the credible evidence

 

---   A preponderance of the credible evidence means more likely than not

 

---   If a complaint clarification is inconclusive, MEO may request the installation commander (or appointing authority) to direct an IG investigation into the unresolved allegations

 

---   All such requests must be coordinated with the appointing authority's SJA

 

---   If a clarification results in a determination that an alleged EOT violation has occurred, the case must be forwarded through the servicing SJA to the commander concerned for appropriate action

 

       Both the complainant and the subject of a formal EOT complaint may appeal the findings upon completion of complaint clarification

 

--      Only the finding that resulted from the clarification, whether it is a finding of discrimination or of no discrimination, can be appealed

--      All appeals must be in writing

 

--      There is no right to a personal hearing 

 

--      Commanders are not required to withhold command action pending an appeal

 

--      Installation commanders, MAJCOM/DPs, AF/DP and SAF/MIB are authorized to decide appeals of formal complaints of discrimination

 

---   First level of appeal is to the lowest level of command authorized to decide the appeal (usually the installation commander)

 

---   The appellate authorities may sustain or overrule any finding rendered below or remand the matter for further fact finding

 

---   SAF/MIB is the final review and appeal level for findings of formal complaints of unlawful discrimination

 

       Findings rendered pursuant to command action under the UCMJ are not subject to appeal through MEO channels

 

PERFORMANCE EVALUATION REPORTS

 

       Rating and reviewing officials must consider membership in groups espousing supremacist causes or advocating unlawful discrimination in evaluating and assigning military members

 

       While mere membership in such groups is not prohibited, members who join groups espousing supremacist causes or advocating unlawful discrimination may not be suited to hold supervisory or other responsible positions if their personal views would be in conflict with EOT guidelines they would be required to support

 

       Rating and reviewing officials must document serious or repeated deviations from DoD and Air Force directives prohibiting discrimination

 

REPRISAL/WHISTLEBLOWER

 

       Air Force members are protected from reprisal for making, preparing, or attempting to make, a complaint of unlawful discrimination or sexual harassment to EOT personnel (MEO), an IG, members of Congress, DoD law enforcement organizations, or any other person or organization in the member's chain of command designated pursuant to AFI 90-301 or other established administrative procedures to receive such communications

 

       Reprisal complaints are referred by MEO to the IG for investigation
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