SEXUAL HARASSMENT

 

 

HISTORICAL BACKGROUND

 

        No federal statute explicitly defines or outlaws sexual harassment in the workplace; however, several federal court decisions in the 1970s established sexual harassment as illegal sex discrimination in violation of Title VII of the Civil Rights Act of 1964
 

--      Title VII's prohibitions were made applicable to federal civilian employees as victims through the Equal Employment Opportunity Act of 1972

 

--      The protections of Title VII do not specifically apply to military members as victims

 

--      The Department of Defense’s response to the issue of sexual harassment was the promulgation of DODD 1350.2, Department of Defense Military Equal Opportunity (MEO) Program, which establishes policy for DoD and provides guidance to the military services for the implementation of their own equal opportunity and treatment programs to combat sexual harassment

 

--      The Air Force’s equal opportunity and treatment program is set forth in AFPAM 36-2705, Discrimination and Sexual Harassment, and AFI 36-2706, Military Equal Opportunity and Treatment Program
 

        The Civil Rights Act of 1991 allows for recovery against an employer (which can include the Air Force) of compensatory damages (pain and suffering; emotional harm; etc.) up to $300,000 per individual in cases of intentional discrimination brought by civilian employees
 

--      Such damages would likely have to be paid out of local base O&M funds

 

DEFINITIONS

 

        The Air Force defines sexual harassment as a form of sex discrimination that involves unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature when

 

--      Submission of such conduct is made either explicitly or implicitly a term or condition of a person’s job, pay, or career

 

--      Submission to or rejection of such conduct by a person is used as a basis for career or employment decisions affecting that person; or

 

--      Such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creates an intimidating, hostile, or offensive working environment

 

        Workplace conduct may be actionable as “abusive work environment” harassment even if it does not result in concrete psychological harm to the victim; rather, it need only be so severe or pervasive that a reasonable person would perceive, and the victim does perceive, the work environment as hostile or offensive

 

--      “Workplace” is an expansive term for military members and may include conduct on or off duty, 24 hours a day

 

        Any person in a supervisory or command position who uses or condones any form of sexual behavior to control, influence, or affect the career, pay, or job of a military member or civilian employee is engaging in sexual harassment

 

        Any military member or civilian employee who makes deliberate or repeated unwelcome verbal comments, gestures, or physical contact of a sexual nature in the workplace is also engaging in sexual harassment

 

        Although sexual harassment is generally perpetrated by men against women, any form of unwelcome sexual advance against employees of either gender may constitute unlawful sexual harassment

 

TYPES OF SEXUAL HARASSMENT 

 

        Judicial decisions have recognized two basic kinds of sexual harassment, both of which are reflected in the Air Force’s definition -- quid pro quo sexual harassment and hostile environment sexual harassment 

 

        Quid pro quo (meaning "this for that") sexual harassment occurs when an employee suffers or is threatened with some kind of employment injury for refusing to grant sexual favors or is promised some sort of tangible job benefit in exchange for sexual favors

 

--      Generally, it involves a supervisor/subordinate relationship where the victim is told to submit to sexual requests or be fired, demoted, or denied a promotion, an award, training opportunity, objective appraisal, etc.

 

--      A single incident may be enough to qualify as quid pro quo sexual harassment

 

--      A threat to take action that changes a victim’s employment situation in exchange for sexual favors without an actual job benefit or detriment is sufficient to constitute quid pro quo sexual harassment under Air Force regulations

 

        Hostile environment occurs when a supervisor, co-worker, or someone else with whom the victim comes in contact on the job creates an abusive work environment or interferes with the employee's work performance through words, actions, or conduct that is perceived as sexual in nature

 

--      Some examples include

 

---   Discussing sexual activities

 

---   Unnecessary touching

 

---   Commenting on physical attributes

 

---   Displaying sexually suggestive pictures or pornography

 

---   Using demeaning or inappropriate terms, such as "Babe"

 

---   Using unseemly or profane gestures

 

---   Granting job favors to those who participate in consensual sexual activity; or

 

---   Using sexually crude, profane, or offensive language

 

--      A single act, if severe enough, may support a cause of action for hostile environment sexual harassment

 

--      The nature, severity, frequency, and duration of the conduct are some factors the courts consider when evaluating whether certain conduct constitutes sexual harassment

 

--   How severe or pervasive the harassment must be to constitute sexual harassment depends upon the specific facts

 

---   Conduct that constitutes harassment in one situation may not in another; however, the commander who demands professional, civil conduct from members of the organization will prevent most of the problems that arise in this area

 

---   An isolated epithet does not usually support a cause of action for hostile environment discrimination

 

----
 That does not mean that commanders are in any way restricted from taking disciplinary action based upon a single incident

 

----
In fact, commanders are required to act to stop sexual harassment no matter how minor the conduct may be

 

---   Because the legal boundaries involved in this type of sexual harassment are so foggy, supervisors and subordinates alike should avoid ANY sexual conduct in the workplace or any behavior that is in any way demeaning to members of the opposite sex

 

---   All complaints, regardless of whether they do appear meet the legal test of hostile environment sexual harassment, should be quickly investigated and appropriate action taken to stop offensive conduct

 

---   Hostile environment sexual harassment is the most difficult type to recognize, and the particular facts of each situation determine whether offensive conduct has crossed the line from simply inappropriate behavior to sexual harassment

 

        Under Title VII of the Civil Rights Act, civilian victims may sue the Air Force for monetary damages for sexual harassment in either form

 

--      An employer (i.e., the Air Force) will almost always have no defense in a case of sexual harassment if the facts show conduct that resulted in an actual tangible employment action (firing, demotion, etc.) 

 

--      Provided no tangible employment action occurred, an employer (i.e., the Air Force) may be able to establish a defense to either limit or avoid liability if the employer has a formal, published policy against sexual harassment; provides training to its employees and supervisors about sexual harassment (and how to stop it); has a grievance and complaint system in place; and takes prompt effective corrective action to remedy a complaint of sexual harassment

 

--      If a commander finds out about an incident of sexual harassment (or an incident that could be sexual harassment), the commander should not wait for a complaint to be filed; rather, the commander should use his or her inherent authority to begin an inquiry into the matter in an effort to determine whether the conduct constituted sexual harassment and to remedy the problem

 

--      Command attention to sexual harassment must include the following actions

 

---   Publish clearly the Air Force's policy on sexual harassment, i.e., zero tolerance

 

---   Ensure that civilian employee/military member avenues of communication and complaint are well publicized throughout the unit

 

---   Provide appropriate training on sexual harassment

 

---   Act quickly to investigate all complaints of sexual harassment in a fair and impartial manner; and

 

---   Seek advice from the Military Equal Employment (MEO) Office (formerly Social Actions), the staff judge advocate (SJA) and the civilian personnel office (as appropriate) before taking action against offenders

COMMANDER’S INQUIRY UNDER 10 U.S.C. § 1561 (SEXUAL HARASSMENT INVESTIGATIONS AND REPORTS)—MILITARY OR CIVILIAN COMPLAINANT

         10 U.S.C. § 1561 was passed in 1998 by Congress to ensure that complainants in sexual harassment cases receive a timely investigation and response to their complaints

 

        It is important to remember that a complainant (either military or civilian) may elect the commander’s inquiry and/or the EOT process for military complainant/EEO process for civilian complainant

 

        The process is dual-tracked in that the commander’s inquiry, if elected by the complainant, is conducted even if the EOT/EEO process has not been completed

 

        When the commander receives a complaint, 10 U.S.C. § 1561 requires several actions (commanders should consult the local SJA office for assistance)

 

--      Within 72 hours after receipt of the complaint, the commander must

 

---   forward the complaint or a detailed description of the allegation to the general court-martial convening authority (GCMCA)

 

---   begin the investigation; and

 

---   advise the complainant of the beginning of the  investigation

 

        The commander is responsible for ensuring the investigation is completed not later than 14 days after it was commenced

 

        The commander shall also

 

--      within 20 days after the investigation began, submit a final report on the results of the

investigation, including any action taken as a result of the investigation, to the GCMCA; or

 

--      submit a report on the progress made in completing the investigation to the GCMCA within 20 days after the investigation began and every 14 days thereafter until the investigation is completed, and upon completion of the investigation, then submit a final report on the results of the investigation, including any action taken as a result of the investigation

 

COMPLAINT PROCESSING--MILITARY COMPLAINANT

 

        The MEO Office (formerly Social Actions) is the OPR for the Air Force Equal Opportunity and Treatment (EOT) Program and has primary responsibility for the maintenance of the program and for handling complaints of sexual harassment

 

--      If a complaint (formal or informal) is filed with MEO, it will be handled by the EOT officer and the alleged occurrence of harassment will be called an EOT incident

 

--      Generally, a formal complaint filed with MEO will generate an investigation by MEO personnel called a clarification

 

--      The clarification is designed to determine the facts and cause of the EOT incident, assess the severity of the incident and the effect on morale and good order and discipline, and develop recommendations concerning the classification of the incident and appropriate corrective action

 

---   A clarification will include witness interviews, taking statements, reviewing records and documents, and will ultimately conclude with a report by an investigating officer

 

---   The standard of proof used in a clarification is a preponderance of the credible evidence (i.e., more likely than not)

 

---   At the conclusion of the investigation, the EOT incident will be classified as minor, serious, or major and a recommendation will be made

 

---   Strict time standards exist for completion of the clarification

 

--      If the EOT incident is substantiated, a legal review is required before the report is forwarded to the concerned commander for appropriate action

 

--      The complaint process allows for an appeal of the findings of the clarification of formal complaints of sexual harassment

 

---   Findings concerning an informal complaint may be appealed by filing a formal complaint

 

---   Either the complainant or the subject may appeal to the next higher commander

 

---   Command action may continue regardless of the existence of an appeal

 

---   The appropriate legal office will conduct a legal review if the matter is appealed to the next level of command

 

---   SAF/MRB is the final review and appeal level

 

        MEO will not investigate a complaint that involves criminal conduct or homosexual conduct

 

--      Criminal conduct will be handled by the base law enforcement community

 

--      Homosexual conduct must be handled by the commander consistent with the guidance for enforcing the military’s homosexual conduct policy

      --      Complaints against senior officials, colonels and colonel selects are investigated by the IG

 

--      If the result of a clarification is inconclusive, the IG may institute an investigation

 

        MEO will not investigate a complaint filed by a civil service employee, but rather will document the complaint and refer it to the Equal Employment Opportunity (EEO) Office regardless of the status of the alleged offender

 

COMPLAINT PROCESSING—CIVILIAN EMPLOYEE COMPLAINANT

 

        The equal employment opportunity (EEO) counselor is the OPR for complaints of sexual harassment brought by civilian employees

 

        PRE-COMPLAINT -- After a complainant has made initial contact with the EEO Office, an EEO counselor will advise the complainant of certain rights and obligations, place all allegations in the pre-complaint process regardless of merit or timeliness, and attempt to resolve the situation between the parties

 

--      The EEO counselor has 30 days to complete this process (60 days upon agreement by the complainant)

 

        If the EEO counselor is unable to resolve the situation during pre-complaint processing, the complainant is advised that he/she may file a formal complaint of discrimination

 

        FORMAL COMPLAINT -- The chief EEO counselor (CCD) will, among other things, advise the complainant of further rights

 

--      During this time, the complaint is evaluated by civilian personnel and the SJA’s office for soundness and possible settlement

 

--      The CCD requests a complaint investigator from the Office of Complaint Investigations XE "Investigations"  (OCI) within 30 days of the date the formal complaint was filed

 

--      OCI will investigate the complaint and send a copy of the report of investigation and complaint file to the CCD, Air Force Civilian Appellate Review Office (AFCARO), and the complainant or complainant’s designated representative

 

--      The complainant must then elect whether an EEOC hearing is desired or whether he or she prefers the Air Force to issue a final decision

 

--      The complainant and the commander can meet and discuss possible resolution of the complaint during the period of time the complainant is deciding which route to pursue

 

--      The complainant has 30 days from receipt of the report of investigation to request an EEOC hearing

        After the formal complaint process, it is possible for the complainant to make various appeals and eventually file suit in federal court; consult your SJA’s office and see AFI 36-1201, Discrimination Complaints, 25 July 1994, for further information

 

COMMAND OPTIONS TO ADDRESS SUBSTANTIATED COMPLAINTS OF SEXUAL HARASSMENT

 

        Commanders who find military personnel to have engaged in sexual harassment have the usual disciplinary and administrative options, including counseling, admonishment, reprimand, nonjudicial punishment, administrative discharge, and court-martial

 

        Commanders who find civilian personnel to have engaged in sexual harassment should normally focus any disciplinary action on the offensive act or acts involved (e.g., unwelcome touching, offensive comments, etc.) rather than alleging sexual harassment, and may deal with the misconduct pursuant to AFI 36-704 in the following manner

 

--      Reprimand to removal depending on the conduct and circumstances

 

---   Any disciplinary action which includes punishment greater than suspension for more than fourteen days can be appealed to the U.S. Merit Systems Protection Board (MSPB)

 

---   At an MSPB proceeding, the Air Force must prove by a preponderance of the evidence that the misconduct (e.g., offensive touching, offensive comments, etc.), took place and that the punishment imposed serves to promote the efficiency of the service
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