HOMOSEXUAL CONDUCT

 

DoD POLICY 

 

        Congress has determined homosexual conduct is incompatible with military service

 

        Homosexual orientation is not a bar to service entry or continued service unless manifested by homosexual conduct
 

        Homosexual conduct is the focus of the DoD policy

 

        Bi-sexual conduct is treated the same way as homosexual conduct

 

DEFINITIONS

 

        Homosexual conduct is

 

--      A homosexual act

 

---   Bodily contact, actively undertaken or passively permitted, between members of the same sex for the purpose of satisfying sexual desires; and

 

---   Bodily contact that a reasonable person would understand to demonstrate a propensity or intent to engage in homosexual acts

 

--      Homosexual statements

 

---   Language or behavior that a reasonable person would believe was intended to convey a statement that a person engages in, attempts to engage in, or has the propensity to engage in homosexual acts

 

---   Includes statements such as "I am homosexual," "I am gay," "I am lesbian," or "I have a homosexual orientation"

 

---   A statement by member that demonstrates a propensity or intent to engage in homosexual acts is grounds for separation, not because it reflects on the member’s sexual orientation, but because it indicates a likelihood the member engages in or will engage in homosexual acts

 

--
Homosexual marriage or attempted homosexual marriage

 

        Propensity means more than an abstract preference or desire to engage in homosexual acts; it indicates a likelihood that a person engages in or will engage in homosexual acts

 

INQUIRIES

 

        Only a commander can initiate a fact-finding inquiry into alleged homosexual conduct by an Air Force member

 

--      First sergeants, supervisors and administrative officers do not have the authority to conduct an inquiry except at the direction of a commander

 

        Commanders may personally perform an inquiry or appoint an inquiry officer (IO)

 

        Before initiating an inquiry, the commander must have (1) credible information (2) that a basis for discharge exists (i.e., the member has engaged in homosexual conduct)

 

--      Credible information exists when the information supports a reasonable belief that a member has engaged in homosexual conduct

 

---   Credible information is analogous to “probable cause” in a search situation

 

---- It must be based on a credible source and be sufficiently specific so that a commander can make a reasonable determination that the member engaged in homosexual conduct

 

----The motives of the person making the report to the commander and the surrounding circumstances are relevant to the determination

 

--      A commander makes the determination based on facts, not just a belief or suspicion

 

--      If a member reports being threatened or harassed because he or she is labeled or perceived to be a homosexual, such information alone does not justify an inquiry into alleged homosexual conduct by the member reporting the threats or harassment
 

--      Associational activities, such as frequenting gay bars, gay parades, and gay web-sites, do not support that the member has engaged in homosexual conduct and cannot be the basis for an inquiry

 

        Inquiries XE "Inquiries"  solely to determine a member's sexual orientation are prohibited

 

        Commanders are responsible for ensuring that inquires are conducted properly

 

        Prior to the initiation of any inquiry into homosexual conduct, the commander must consult through the chain of command the general court-martial convening authority (GCMCA)

 

--      Single base GCMCAs, NAFs, or higher level GCMCAs may, but are not required to, coordinate with the next higher level of command

 

        Prior to the initiation of any inquiry into homosexual conduct, the SJA of the initiating commander must consult the SJA of the GCMCA

 

        Before interviewing the member whose conduct is in question, the member must be advised of the DoD policy on homosexual conduct and of Article 31, UCMJ, rights in appropriate cases

 

        Inquiries XE "Inquiries"  are not required in every case and may be unnecessary

 

        A commander may initiate an inquiry if the commander believes the member has engaged in homosexual conduct to avoid a military service obligation (service commitment, reassignment, deployment, etc.)

 

--      The focus of the inquiry is the motivation for the conduct

 

        Informal fact-finding inquires and administrative separation procedures are the preferred method of addressing homosexual conduct

 

--      Informal fact-finding inquiry is limited to interviewing the member, persons reporting homosexual conduct by the member, individuals suggested by the member to be interviewed, and the member’s immediate supervisory chain of command (supervisor though the supervisory chain of command to the commander)

 

        Substantial fact-finding inquiries

 

--      Extend beyond questioning the member, persons who report the homosexual conduct, individuals suggested by the member to be interviewed and the member’s immediate supervisory chain of command

 

--      Are broader than informal fact-findings; and 

 

--      Are only initiated, if required, after informal fact-finding

 

--      Limitations apply to substantial inquiries into whether a statement was made for the purpose of seeking separation and are discussed below

 

--      The need to conduct a substantial inquiry will be infrequent

 

        The scope of any inquiry cannot be expanded by the commander or appointed IO beyond the specific conduct and individual or individuals about whom the IO is specifically tasked to inquire

 

--      Conduct forming the basis for separation of other members that comes to the attention of an IO cannot be used to expand the scope of an inquiry, but must be referred to the appropriate commander for consideration of initiation of a separate inquiry

 

        A commander can only initiate a substantial inquiry to determine whether a statement of homosexuality was made for the purpose of seeking separation from military service only after a request through the chain of command and the Vice Chief of Staff of the Air Force has been approved by the Under Secretary of the Air Force

 

--      The request must include the following

 

---   An explanation of why it is expected that the expanded inquiry will result in additional relevant evidence; and 

 

---   Why the Air Force benefit in expanding the inquiry outweighs any foreseeable disadvantage of expanding the inquiry

 

INVESTIGATIONS

 

        Criminal investigations cannot be initiated solely to determine sexual orientation 

 

        A prerequisite to initiation of an investigation is that a violation of the UCMJ has been committed

 

--      A statement of homosexuality does not violate the UCMJ nor do all homosexual acts (holding hands, touching, caressing, etc.)

 

        Upon determining that there is credible information that a violation of the UCMJ has occurred, commanders may request an OSI or SFS investigation

 

--      DoDI 5505.8 states that OSI commanders may decline to open an investigation if they determine the request lacks credible information that a violation has occurred or is not in keeping with established policy

 

SEPARATIONS

 

        When a commander determines that a member has engaged in homosexual conduct, the commander must initiate separation

 

--      Even if the commander believes an individual might meet the retention criteria for individuals who engage in homosexual acts (discussed below), the commander must initiate discharge action

 

        The commander may refuse to initiate separation action for homosexual conduct only if the commander determines

 

--      The member engaged in homosexual conduct for the purpose of avoiding or terminating military service and separation is not in the best interest of the Air Force

 

--      This exception is best suited for exigent circumstances where the member’s skills are critical to mission accomplishment

 

        Any member processed for separation for homosexual conduct is entitled to present his or her case to an administrative discharge board or to waive a board hearing and leave the determination to the separation authority

 

--      The board has an independent obligation to review the evidence presented by both the government and the member

 

--
The board uses a “preponderance of the evidence” standard to arrive at its conclusions and make its recommendations

 

--      The member is entitled to representation by a military defense counsel at no expense and/or to representation by a civilian counsel at his or her own expense

 

--      The member can present evidence and call witnesses to show that he or she did not engage in homosexual conduct, or even if he or she did, to establish that he or she should be retained

 

--      The separation authority makes the final decision

 

        A member will be separated for homosexual acts unless he or she can demonstrate by a preponderance of the evidence all of the following

 

--      Such acts are a departure from the member’s usual and customary behavior

 

--      Such acts under all the circumstances are unlikely to recur

 

--      Such acts were not accompanied by use of force, coercion, or intimidation

 

--      Under the particular circumstances, the member’s continued presence in the Air Force is consistent with the interests of the Air Force, and

 

--      The member does not have a propensity or intent to engage in homosexual acts

 

        A statement of homosexuality creates a rebuttable presumption that the member engages in, attempts to engage in, or intends to or has a propensity to engage in homosexual acts

 

--      To avoid separation, the member must rebut by a preponderance of the evidence the presumption

 

---   Some or all of the following may be considered

 

---- Whether the member has engaged in homosexual acts

 

---- The member's credibility

 

---- Testimony from others about the member's past conduct, character, and credibility

 

---- The nature and circumstances of the member's statement; and

 

---- Any other evidence relevant to whether the member is likely to engage in homosexual acts

 

CHARACTERIZATION OF DISCHARGE/SERVICE

 

        The discharge will be deemed an entry level separation if the member is in entry level status and an under other than honorable conditions (UOTHC) characterization is not warranted

 

        The member’s service will be characterized as under honorable conditions (general) or honorable if the member is not in entry level status and a UOTHC is not warranted

 

        UOTHC is authorized only when the homosexual act was performed

 

--      By using force, coercion, or intimidation

 

--      With a person under 16 years of age

 

--      With a subordinate in circumstances that violate customary military superior-subordinate relationships

 

--      Openly in public view

 

--      For compensation

 

--      Aboard a military vessel or aircraft; or

 

--      In another location subject to military control under aggravating circumstances

 

RECOUPMENT

 

        A member separated for homosexual conduct may be subject to a recoupment of special pay, bonuses, and educational assistance if

 

--      A UOTHC characterization is authorized or the conduct is punishable under the UCMJ; or

 

--      The member made a homosexual statement, engaged in a homosexual act, or married/attempted to marry someone of the same sex for the purpose of avoiding service

 

--      The administrative discharge board or separation authority when the board is waived must make a specific written finding that recoupment is authorized under the facts of the case and then a separate written recommendation that recoupment should be effected

 

SECURITY CLEARANCE

 

        Sexual orientation alone is not a security concern

 

        Sexual behavior may be a security concern if it involves criminal offenses, indicates a personality or emotional disorder, subjects the individual to undue influence or coercion (blackmail), or reflects lack of judgment or discretion (DoD 5200.2-R, January 1987, Incorporating Through Change 3, 23 February 1996)

 

        Information of criminal homosexual acts disclosed during a security background investigation may not be provided to military authorities for administrative or judicial actions, unless such acts were performed

--      By force, coercion or intimidation

 

--      With a person under 17 years

 

--      Openly in public view

 

--      For compensation or with an offer of compensation to another

 

--      While on active duty or in a reserve component aboard a military aircraft or vessel or with a subordinate in violation of the customary military superior-subordinate relationship

 

        Information of noncriminal homosexual conduct may not be provided to military authorities for any purpose

 

REPORTING REQUIREMENTS

 

        Consult with your MAJCOM and SJA for special reporting requirements for homosexual conduct inquiries or investigations

 

HARASSMENT

 

        All individuals must be treated with dignity and respect, free of threats and harassment

 

        Even though homosexual conduct is a bar to military service, harassment or threats are not acceptable responses to homosexual conduct

 

        Commanders must promptly investigate allegations of harassment or threats

 

--      If a member reports being threatened or harassed because he or she is labeled or perceived to be a homosexual, such information alone does not justify an inquiry into alleged homosexual conduct by the member reporting the threats or harassment

 

--      If a commander initiates an investigation into harassment or threats and information concerning homosexual conduct surfaces, the commander must carefully consider the source of information and the surrounding circumstances prior to initiating an inquiry into the homosexual conduct (i.e., credible evidence must exist)

 

 References:


10 U.S.C. § 654

DoDD 1304.26, Qualification Standards for Enlistment, Appointment and Induction, 

   21 December 1993, Incorporating Through Change 1, 4 March 1994

DoDI 5505.8, Investigations XE "Investigations"  of Sexual Misconduct XE "Misconduct"  by the Defense Criminal Investigative

   Organizations and Other DoD Law Enforcement Organizations, 6 June 2000

AFI 36-3206, Administrative Discharge Procedures for Commissioned Officers, 9 June 2004

AFI 36-3208, Administrative Separation of Airmen, 23 May 2003

AFPAM 36-3210, Procedural Guide for Enlisted Administrative Discharge Boards, 

   1 November 1995

AFI 51-602, Boards of Officers, 2 March 1994

OUSD Memo, Guidelines for Investigating Threats Against or Harassment of Services Members 

   Based on Alleged Homosexuality, 12 August 1999

OUSD Memo, Implementation of Recommendations Concerning Homosexuality Conduct, 

   12 August 1999

SAF Memo, Air Force Policy on Harassment, 10 January 2000

AF/CC Memo, Homosexual Policy Guidance, 10 March 2000
