COMMANDER DIRECTED MENTAL HEALTH EVALUATIONS

PURPOSE
Commanders who have concerns that a member under their command may be suffering from a legitimate mental health problem that may affect that member’s ability to carry out the mission, may refer the member to the Life Skills Center for a mental health evaluation (MHE). 

· AFI 44-109 establishes the uses of and procedures for commander directed MHEs

-- Provides commanders guidance on making a referral

-- Establishes the rights of Air Force members referred for mental health evaluations 

-- Establishes procedures for outpatient and inpatient mental health evaluations

-- Establishes the Limited Privilege Suicide Prevention (LPSP) Program for members facing potential disciplinary action under the UCMJ who may be at risk of suicide.  This is encompassed in Military Rule of Evidence (M.R.E. 513)
--- Mil. R. Evid. 513 offers a limited privilege to persons subject to the U.C.M.J. and psychotherapists.  A patient has a privilege to refuse to disclose and to prevent any other person from disclosing a confidential communication made between the patient and a psychotherapist or an assistant to the psychotherapist, in a case arising under the U.C.M.J., if such communication was made for the purpose of facilitating diagnosis or treatment of the patient's mental or emotional condition.  Mil. R. Evid. 513(a)

--- "MRE 513 has no application outside U.C.M.J. proceedings."  AFLSA/JAJM policy letter, 8 Mar 00.  See, also, Mil R. Evid 513 Analysis.  However, disclosure should be limited to "persons or agencies with a proper and legitimate need for the information and authorized by law or regulation to receive them."  SJA's resolve disputes and determine whether disclosure should be made

--- Who may claim the privilege.  The privilege may be claimed by the patient or the guardian or conservator of the patient.  A person who may claim the privilege may authorize trial counsel or defense counsel to claim the privilege on his or her behalf.  The psychotherapist or assistant to the psychotherapist who received the communication may claim the privilege on behalf of the patient.  The authority of such a psychotherapist, assistant, guardian, or conservator to so assert the privilege is presumed in the absence of evidence to the contrary.  Mil. R. Evid. 513(c)
--- Exceptions: (1) the patient is dead; (2) crimes of spouse/child abuse or a proceeding in which one spouse is charged with a crime against the other spouse or a child of either spouse; when federal or state law, or service regulation, imposes a duty to report; (4) when the patient is a danger to any person, including the patient; (5) if the communication contemplates, or the services of the psychotherapist are sought to commit, a future fraud/crime (6) when necessary to ensure the safety and security of military personnel, military dependents, military property, classified information, or the accomplishment of a military mission; (7) when an accused offers evidence concerning his mental condition in defense, extenuation, or mitigation, under circumstances not covered by R.C.M. 706 or Mil. R. Evid. 302; and, (8) when admission or disclosure of a communication is constitutionally required

COMMANDER’S RESPONSIBILITIES 

· A commander who wishes to refer a member for a MHE must

-- Refer a member only if he or she believes the individual has a legitimate mental health problem

--- A commander cannot refer a member simply to buy time or as a disciplinary tool

--- A commander cannot refer a member as a reprisal for the individual's attempt or intent to make a protected communication

-- Consult with a mental health provider (MHP) concerning the need for an MHE prior to referring the member for an MHE

-- Provide the member with written notice of the MHE.  The notice must include

--- The date and time of the MHE

--- A brief factual description of the behavior that gave rise to the need for a referral

--- The name of the MHP the commander consulted with prior to the referral

--- Contact information as to the authorities that can assist the member who wants to question the referral; and 

--- A listing of the member’s rights under DoDD 6490.4

-- Consult the legal office for assistance in preparing the notification letter

-- In an emergency situation, refer the individual for a MHE a soon as possible without regard to waiting periods or other things that might delay the evaluation

MEMBER’S RIGHTS 

· When referred for a nonemergency MHE the member has the following rights

-- To consult an Air Force attorney (i.e., the Area Defense Counsel XE ", 32" ) upon request 

-- To a waiting period of two workdays (i.e., the member’s normal duty day) between the notification and the MHE.  To the extent military necessity does not allow for the waiting period, the notification letter must explain the reasons why.  (NOTE: The waiting period does not apply to emergency referrals)

-- To complain to the Inspector General that the referral violated the instruction.  (NOTE: Such a complaint will not delay processing)

-- To request a second MHE by another MHP 

-- To make a lawful communication to the IG, his/her attorney, or other appropriate authority, including the chaplain (as soon after admission as the Service member’s condition permits in emergency referrals)

· If the member is involuntarily hospitalized for treatment, that treatment must take place in a setting no more restrictive than necessary for effective treatment

INVOLUNTARY INPATIENT ADMISSIONS 

· A member should be admitted for inpatient treatment only when outpatient treatment and evaluation is not appropriate

-- The member must be admitted by a qualified MHP

-- A qualified reviewing official (normally a neutral and detached MHP) must review the admission within 72 hours to determine whether the referral and admission were appropriate

-- The reviewing official will review the case file, interview the authorities involved and interview the member, if possible

· In addition, members involuntary admitted for treatment are afforded the following rights

-- To be informed of the reasons for the MHE and of the nature and consequences of the MHE and any treatment -- to the extent his/her condition permits 

-- To contact a friend, relative, or anyone else the member wishes -- to the extent the member’s condition permits such communication 

· The MHP who conducts the initial MHE must

-- Determine within two workdays (i.e., the MHP’s normal duty day) whether continued treatment or hospitalization is necessary; and 

-- Notify the member orally and in writing the reasons for continued hospitalization or treatment

PROHIBITED PRACTICES 

· The commander may not

-- Refer a member for an MHE as a reprisal for making a protected communication, or 

-- Restrict the member from lawfully communicating with his/her attorney, the IG, or other authority about the referral

-- Either act by the commander could constitute a violation of Article 92, UCMJ, and result in disciplinary action

NOTE:  Commander directed MHEs should not be confused with referrals under the Alcohol and Drug Abuse XE "Abuse"  Prevention and Treatment Program (AFI 44-121), the Family XE "Day Care, 389"  Advocacy Program (AFI 40-301), or those referrals made pursuant to a ruling from a military judge concerning the administration of a sanity board. 
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