SERVICEMEMBERS CIVIL RELIEF ACT

The Servicemembers Civil Relief Act (SCRA) provides a wide range of protection for individuals in the military service.  The SCRA is intended to postpone or suspend certain civil obligations to enable service members to devote full attention to duty.

· The Act applies to active duty members in civil matters (not criminal matters)

-- Reservists and the members of the National Guard are protected by the SCRA while on active duty

-- The protections generally begin on the date of entering active duty and generally terminate on the date of the person’s release from active duty.  However, exceptions may apply, depending on which provision of the Act is sought.  Members who face problems in the areas listed below should be referred to the base legal office

· The following paragraphs provide a synopsis of the most common and relevant provisions in the SCRA

-- Rent:  The SCRA prohibits eviction, without a court order, of a service member and dependents from rented housing where the rent does not exceed $2,400.00* per month (*this amount may be adjusted upward in years after 2003 using the inflationary formula found in the Act).  Unless in the opinion of the court, the ability of the tenant to pay the agreed rent is not materially affected by the tenant’s military service, the court may delay eviction proceedings for up to three months

-- Lease Termination:  A military member may unilaterally cancel a lease of premises if they receive orders (PCS or deployment for more than 90 days).  In addition, a military member may cancel a pre-service lease for a motor vehicle if they receive orders bringing them onto active duty.  A military member may cancel any motor vehicle lease (pre-service or signed during service) for deployment orders for more than 180 days

-- Installment Contracts:  A service member who enters into an installment contract before entering active duty is protected if his or her ability to make payments is materially affected by military service.  Here, the courts will compare the service member's pre‑service income and military income to determine his or her financial condition.  The creditor cannot exercise rights of rescission, termination, or repossession without a court order

-- Maximum Rates of Interest:  The interest rate on a member’s pre-service obligation must be capped at 6% unless the creditor shows that the ability of the service member to pay interest above 6% is not materially affected by reason of their military service.  This relief applies during the entire period of active duty service and must be applied retroactively if the member does not request the cap at the outset of military service

-- Stay of Proceedings:  Courts have the discretion to delay a civil court proceeding when the requirements of military service prevent the member from either asserting or protecting a legal right.  The courts will look to whether military service materially affected the service member’s ability to take or defend an action in court

-- Default Judgments:  Before a court can enter a default judgment (for failure to respond to a lawsuit or failure to appear at trial) against a military member, the person suing the member must provide the court with an affidavit stating the defendant is not in the military.  If the defendant is in the military, the court will appoint an attorney to represent the defendant's interests (usually by seeking a delay of proceedings).  If a default judgment is entered against a service member, the judgment may be reopened if the member makes an application within 90 days after leaving active duty, shows he/she was prejudiced, and shows he/she had a legal defense

-- Insurance: A service member's private life insurance policy is protected against lapse, termination, or forfeiture for nonpayment of premiums for a period of military service plus two years.  The insured or beneficiary must apply to the Veterans' Administration for protection.  In addition, professional liability (malpractice) insurance must “freeze” when the member enters military service and then resume (exactly where it left off) after release from military service

-- Taxation: A service member's state of legal residence may tax military income.  A member does not lose legal residence solely because of a transfer pursuant to military orders.  For example, if a member is a Virginia resident and is moved to a base in California, the member does not lose Virginia residency nor will he or she be subject to pay California state income tax on his or her military pay

-- Adverse Actions:  Creditors and insurers may not use a service member’s exercise of rights under the SCRA as the sole basis for taking an adverse action (i.e., denial of credit, refusal of insurance, etc.) against the service member

Reference:


Servicemembers Civil Relief Act, 50 App. U.S.C. §§ 501-596 (2003)* 

* The SCRA was enacted in 2003 and completely replaced the Soldiers’ and Sailors’ Civil Relief Act.

