UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT

The Uniformed Services Employment and Reemployment Rights Act (USERRA) encourages noncareer military service by minimizing civilian employment problems resulting from such service.  USERRA prohibits discrimination and acts of reprisal against members who serve in the uniformed services.

OVERVIEW

· An employer may not deny a person initial employment, promotion, or any benefit of employment because the person performed or is obliged to perform service in an uniformed service

-- Uniformed services means the Air Force, Army, Navy, Coast Guard, Marine Corps, and the commissioned corps of the Public Health Service

-- Service in the uniformed services means performing duty on a voluntary or involuntary basis in a uniformed service.  It includes active duty, active and inactive duty for training, initial active duty for training, full-time National Guard duty, and a period for which a person is absent from a position of employment for the purpose of an examination to determine the fitness of the person to perform any such duty

-- The Act applies to any Federal executive agency, state and local governments, and private employers, regardless of size

ELIGIBILITY CRITERIA

· To have reemployment rights following service in an uniformed service, a person must 

meet the following eligibility criteria

-- Must have held a civilian job (may include temporary jobs)

-- Must have given advance notice to the employer that they were leaving the job for service in a uniformed service, unless such notice is impossible or unreasonable

-- The period of service does not exceed five years

--- The period of service is cumulative as long as the person is employed by or seeking reemployment with the same employer.  A person starting a new job with a new employer receives a new five-year entitlement

--- Some categories of military service do not count toward the five-year limit such as most periodic and special reserve and National Guard training, most service in time of war or emergency, and involuntary extensions on active duty

-- Must have been released from service under honorable conditions; and

-- Must have reported back to the civilian job in a timely manner or have submitted a timely application for reemployment

ENTITLEMENTS

· People who meet the eligibility criteria under USERRA have seven basic entitlements

-- Prompt reinstatement

-- Accrued seniority, as if the person had been continuously employed

--- This is the “escalator principle,” meaning the returning veteran does not step back on the seniority escalator at the point he stepped off, but at the point he would have occupied had he kept his position continuously during his military service

--- The "status" the person would have attained if continuously employed includes, for example, location, opportunity to work during the day instead of at night, and the opportunity to work in a department or at such times when there are better opportunities to earn commissions or to be promoted

-- Immediate reinstatement of civilian health insurance coverage

--- There must be no waiting period and no exclusions of pre-existing conditions, 

other than those conditions which the Department of Veterans Affairs has determined to be service-connected

--- USERRA gives a person departing a civilian job for service in a uniformed 

service the right to elect continued employer-related health insurance coverage for him or herself, and his or her, family during the period of service

-- Other nonseniority benefits, as if the person had been on a furlough or leave of 

absence (such as holiday pay or bonuses)

-- Training or retraining and other accommodations

--- USERRA requires an employer to make reasonable efforts to qualify the 

returning person for work, including training on new equipment or methods

--- An employer must also make a reasonable effort to accommodate a returning disabled service member otherwise entitled to reemployment

---- Disability need not be permanent in order to confer rights (e.g., a broken leg)

---- If disability is such that it cannot be accommodated and disqualifies the person from their pre-service job, the employer is required to reemploy the person in some other position which is most similar to the position to which they are otherwise entitled in terms of seniority, status, and pay

-- A person reemployed by an employer shall not be discharged, except for cause

--- Within one year from being reemployed, if continuous service in the uniformed 

services was more than 180 days

--- Within 180 days from being reemployed, if continuous service was 31-180 days

--- No special protection exists for service of 30 days or less

-- Prohibition of discrimination or reprisal

--- An employer cannot deny initial employment, reemployment, retention, promotion, or any benefit of employment because of a person’s service or application to serve in the uniformed services

--- An employer also may not take adverse employment action against a person because they either take enforcement action under USERRA, testify or assist in an USERRA investigation, or exercise any right under USERRA

Assistance and Enforcement

· The Veterans’ Employment and Training Service within the United States Department of Labor will assist persons claiming rights under USERRA, including persons claiming rights with respect to the Federal Government as a civilian employer

· The Office of Employer Support for the Guard and Reserve (ESGR) will also assist service members in enforcing USERRA, 1-800-336-4590
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