PROCUREMENT INTEGRITY

The current Procurement Integrity Act (The Act) is found in the National Defense Authorization Act for Fiscal Year 1996 and at 41 U.S.C. §423 (implemented at FAR 3.104). The Act and its amendments regulate the conduct of Federal employees who are involved in procurements and the administration of contracts. 

· Employees involved in procurements over $100,000 must report contacts with bidders or offerors regarding future employment to their supervisors and ethics counselors, and must disqualify themselves from further participation if they do not immediately reject the contact

-- When a contact is made, two actions must be taken: prompt reporting of the contact in writing and either rejection of the offer or disqualification from participation

-- There is no contact under the Procurement Integrity provisions if the employee is not "seeking employment."  For example, requesting a job application is not considered "seeking employment," so there would be no contact with the recipient of the request for purposes of the Procurement Integrity Act.  However, if the employee then submits the application, he or she must then report the contact and disqualify him or herself from further participation

-- Employees do not have to report contacts with sole source contractors under The Act because reports are required only if employees are personally and substantially involved in competitive procurements, and sole source procurements are not competitive

--- They may nevertheless be disqualified from any further participation. Under the Joint Ethics Regulation (JER), employees must submit a written notice of disqualification

--- Furthermore, employees are advised to inform their supervisor and seek the guidance of their ethics counselor as soon as possible

· In procurements conducted under OMB Circular A-76, the Federal Acquisition Regulation requires a clause in the solicitation and the contract that gives government employees who are adversely affected by the award of the contract a right of first refusal for employment under the contract

· If a civilian employee or military service member is ordered to perform duties consistent with his or her position, such as perform the duties of Source Selection Authority, and that individual takes actions that require disqualification from those duties, that individual may be subject to administrative action

-- Actions taken by an employee that result in disqualification may be construed as a refusal to perform assigned duties. This could result in disciplinary or adverse action

-- For example, if a contracting officer has special expertise that results in working almost exclusively on the contracts of a certain contractor or on contracts in a certain specialized area, and that individual is disqualified from acting with regard to that contractor or to contractors in the specialized area, he or she may be disciplined

· Certain employees (e.g., program managers) who are involved in procurements or the administration of contracts, either of which is valued at $10 million or greater, are prohibited from working for the contractor for a period of one year following their involvement

-- This compensation ban extends only to the prime contractor. That is, a former official is not prohibited from accepting compensation "from any division or affiliate of a contractor that does not produce the same or similar products or services as the entity of the contractor that is responsible for the contract” 

--- For example, after leaving DoD, a former program manager of ABC program may work for a subcontractor on the ABC program, even though he or she dealt with the subcontractor in the role of program manager

--- However, if a subcontract is a sham or a vehicle established to provide services by individuals for the prime contractor on the ABC program, compensation would be considered "indirect compensation" from the prime, which is restricted by regulation

· The Act also prohibits 

-- Disclosure of contractor bid or proposal information and source selection information

-- Individuals from knowingly obtaining contractor bid or proposal information or source selection information 

· Government personnel may request an advisory opinion from their ethics counselor and/or the staff judge advocate as to whether specific conduct would violate the JER or The Act, or regarding their status as a procurement official. One who relies in good faith on such an opinion cannot be found to have knowingly violated the applicable restriction. Procurement personnel should obtain advisory opinions

WARNING:  This is an extremely complex and constantly changing area of the law, and you should contact your local ethics counselor if you have any questions!
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