BANKRUPTCY:  GOVERNMENT CONTRACTORS

The Federal Bankruptcy XE "Bankruptcy"  Code affords special protection to businesses that seek bankruptcy protection, including those that do business with the government.

TYPES OF CONTRACTOR BANKRUPTCY PROCEEDINGS

· There are two types of business bankruptcy proceedings

-- Chapter 7 (Liquidation Bankruptcy XE "Bankruptcy" ), which entails the complete liquidation of all contractor assets and cessation of business activities

-- Chapter 11 (Reorganization Bankruptcy XE "Bankruptcy" ), which entails a reorganization of the business with continued operation during the reorganization process

· Protection against creditors begins the day the bankruptcy petition is filed. Even if the government is unaware of the filing, the petition acts as an automatic stay of potential adverse actions against the contractor

-- Typical adverse actions (for example, termination for default, recovery of government-furnished equipment or materials, reprocurement, and setoffs) cannot be initiated or continued without the express permission of the bankruptcy court

-- Some actions not affected by bankruptcy include criminal actions, issuance of a show cause or cure letter (tailored to avoid violation of the bankruptcy law), conducting an inventory or audit to identify government property, issuance of a final decision of a contractor's claim, or coordinating a proposed termination letter through Air Force channels so that it is ready to serve immediately upon removal of bankruptcy protections

PROTECTING AIR FORCE INTERESTS

· Protection of Air Force interests in the bankruptcy forum is a unique challenge. It requires the assistance of personnel at all levels, including prompt notification of bankruptcy cases, and assistance in gathering facts, affidavits and documents

· In many instances, the filing of a bankruptcy petition should be anticipated; it is often preceded by delinquency, failure to pay vendors or subcontractors, reduced production capacity, or other evidence of financial difficulty, even rumors

·   The base legal office should be notified immediately in any case where contractor bankruptcy is suspected or known. Early warning of anticipated bankruptcy maximizes protection of Air Force interests; failure to react swiftly to an actual filing guarantees loss of important rights

· The Bankruptcy XE "Bankruptcy"  Code also contains protections against discrimination for contractors that have filed bankruptcy

-- A contracting officer cannot discriminate against a contractor in the award of a contract or an option solely because it has declared bankruptcy

· The appropriate way to analyze a contractor's eligibility for award is through a responsibility determination or another nonbankruptcy basis for analysis.  While a contractor may not be found ineligible for award merely because it is involved in bankruptcy proceedings, financial capability is always a factor to be considered in evaluating a bidder's responsibility

· Protection against contractor bankruptcy often requires close cooperation with the Air Force Legal Services Agency, Commercial Litigation Division (AFLSA/JACN) and the U.S. Attorney's Office. The base legal office provides the necessary liaison between the installation and the other offices charged with protecting the government's interests
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