POSSE COMITATUS

The Posse Comitatus Act states:

Whoever, except in cases and under circumstances expressly authorized by the Constitution or act of Congress, willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute the laws shall be fined not more than $10,000 or imprisoned not more than two years or both.

PUNISHMENT FOR VIOLATIONS

·   Possible sanctions for violating the Posse Comitatus Act
-- Fine of $10,000 and/or two years imprisonment; and

-- Suppression of evidence illegally obtained

--- The court may let the accused go free

--- So far, the courts have been reluctant to grant this remedy.  However, in recent cases the courts have warned that repeated violations will require use of the exclusionary rule

WHAT POSSE COMITATUS PROHIBITS

·    Prohibitions

-- The armed services are precluded from assisting local law enforcement officials in enforcing civilian laws, except where authorized by the Constitution or act of Congress

--- By its terms, the Act applies only to the Army and Air Force

--- The Navy and Marine Corps follow the Act by policy

--- The Act applies to the Reserves and to the National Guard while in Title 10 (federal) service, but not to the Guard while in Title 32 (state) status

--- The Act does not apply to the Coast Guard

-- The act does not apply to off‑duty conduct, unless induced, required or ordered by military officials

-- The act does not apply to civilian employees, unless acting under the direct command and control of a military officer

EXCEPTIONS TO POSSE COMITATUS

·   Statutory exceptions

-- By its terms, the Act does not preclude support "expressly authorized by the Constitution or Act of Congress."  Congress has enacted a number of statutory provisions falling into this category

-- Several statutes authorize the military to engage in actions that would otherwise violate Posse Comitatus (all sections below refer to Title 10, United States Code)

--- § 371 allows the military to provide to local law enforcement officials any law enforcement information collected "during the normal course of military training or operations."  It requires the military to consider the needs of local law enforcement when planning training missions.  Moreover, it mandates turning over information relevant to drug operations unless doing so would threaten national security

--- § 372 allows the military to loan any equipment, base facility, or research facility to local law enforcement, although you may charge them for its use (See § 377).  Loan of "arms, ammunition, tactical‑automotive equipment, vessels and aircraft" require proper coordination

--- § 373 makes military personnel available to train Federal, State, and local CLEA officials on operation and maintenance of equipment properly loaned under § 372, and to provide expert advice to such officials

--- § 374 allows SecDef to loan military personnel to operate and maintain loaned equipment under § 372, and under limited circumstances

·   The military is still prohibited from enforcing the civilian laws.  We may not participate in a   

search, seizure, arrest, or similar activity in support of local law enforcement (§ 375)

-- The military still has the right to execute the laws on the installation for a military purpose

-- Even on the installation, we "detain" civilians before turning them over to civil authorities.  We do not arrest or apprehend civilians.  This is a critical distinction

·   The military may still engage in humanitarian acts, such as looking for a lost child.  However, the courts will examine humanitarian acts to ensure we are not engaging in a subterfuge to disguise a Posse Comitatus Act violation

·    Posse Comitatus is still a Modern Problem:  Despite the fact that this area goes back to the Civil War, it is still an issue that surfaces fairly frequently.  For example, in the immediate aftermath of the Oklahoma City bombing, civilian law enforcement agencies sought military help and the Posse Comitatus Act was looked to for guidance
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