UTILITY CONTRACTING AT BASE LEVEL

Most Air Force installations depend on local utilities for one or more of the following utilities: electricity, natural (or manufactured) gas, potable and nonpotable (gray) water, domestic (sewage) services, industrial wastewater services, thermal energy, chilled water, steam, hot water, and high temperature hot water services.  These services are usually provided under a contract negotiated between the installation (and perhaps other DoD or Federal users in the local area) and the local utility. Utility contracts involve a large portion of an installation's O&M budget and must be closely scrutinized. 

"HOT" ISSUES 

· Electric Deregulation:  The electric utility industry is undergoing dramatic change throughout the United States.  Many states are in the process of deregulating the generation component of electric utility service.  What this means to the base is that it will be capable of contracting, on a competitive basis, for electric generation. Bases should monitor deregulation initiatives that may occur at the state level.  Where the base is competitively able to procure generation, it must do so in compliance with the procedures in the Competition in Contracting Act and the Federal Acquisition Regulation.  While deregulation promises competition and lower rates, the former monopolistic utility companies may attempt to secure lost investments (“stranded costs”) from the state public utility commissions (ultimately, the customers).  Such stranded costs could easily vitiate any true savings from competition.  Careful attention must be given to utility contracting laws and guidance, and installations should not hesitate to call the Utility Litigation Team, AFLSA/JACL (ULT), for assistance

· Privatization:  One of the rapidly developing areas is utility privatization.  The Secretary of Defense, in his Defense Reform Initiative, directed that military installations should “get out of the business of managing infrastructure.”  Privatization will entail three transactions:  (1) bill of sale/deed of utility system to the contractor; (2) right of way/easement, and (3) utility service agreement (for on-base service)

· Energy Conservation:  DoD is under Executive Mandates to reduce energy consumption by 20% by 2000, 25% by 2005, and 30% by 2010 (based on 1985 standards).  To effect compliance with the mandate, the Air Force has developed two programs:  (1) Demand Side Management (agreements with the utility company), pursuant to 10 U.S.C. § 2865; and (2) Energy Savings Performance Contracting (agreements with private contractors), pursuant to 10 U.S.C. § 2865 and 42 U.S.C. § 8287.  The Air Force has developed templates and regional concepts to effect energy conservation projects easily under both programs

APPLICABLE REGULATIONS 

· The controlling authority over DoD utility contracting is the Federal Acquisition Regulation (FAR), Part 41, the Defense Federal Acquisition Regulation Supplement (DFARS), Part 241) and any applicable MAJCOM FAR Supplement.  The Armed Services Procurement Regulation (ASPR) controls utility contracts entered into before 27 February 1995, the effective date of FAR Part 41

· Guidance for obtaining utility services at Air Force installations is set out in AFI 32-1061, Providing Utilities to USAF Installations, and AFI 51-301, Civil Litigation
UTILITY CONTRACTS

· Water/sewer and electricity are generally purchased by the installation on a sole source basis from a local supplier.  In the case of water/sewer service, the supplier is usually a city or municipality.  Electricity are usually obtained from a city/municipality, an electric cooperative or an investor-owned utility

· Per Defense Energy Program Policy Memorandum 93-1, natural gas service is obtained through the Defense Energy Support Center.  They are responsible for competitively procuring natural gas supplies for military installations.  This program is mandatory unless certain exceptions apply

· Utility contracts are either base-specific contracts (negotiated between the base and utility); or “exhibits/authorizations” under a General Services Administration (GSA) Area-Wide Contract (previously negotiated between GSA and the utility).  The contract duration for such contracts may be up to ten years (definite term) or indefinite in nature. The Air Force has favorable indefinite duration contracts that have existed over thirty years, which have been upheld under judicial scrutiny.  The installation should use the contract type it considers most advantageous

UTILITY MANAGEMENT

· IAW AFI 32-1061, every utility contract the installation has must be reviewed by the base utility team at least annually in order to ensure utilities are being acquired at the most favorable rate available.  The “base utility team” should be comprised of personnel from JA, CE, FM, and PK/LGC to periodically review utility contracts and address utility issues. This includes, among other things

-- A review of the installation's customer account number(s)

-- A list of other federal agencies buying utilities from the company

-- A list of the large industrial and commercial customers in the same rate class as the installation

-- A copy of each contract with all contract modifications

-- A map showing the point(s) of delivery to the installation

-- An annual summary chart or graph showing each month’s meter readings (energy consumption or demand), and other billing data (power factor, load factor, and minimum charges)

-- A copy of customer classifications and rate schedules; and

-- Utility financial reports, newspaper stories on the utility, summaries of prior rate increases and interventions, and summaries of service history to the installation

PROPOSED UTILITY RATE INCREASES

· AFI 51-301 and AFI 32-1061 require the installation legal office to report to AFLSA/JACL (ULT) under the following conditions

-- $200,000 for electric, natural gas, water, or wastewater (sewage) service

-- $75,000 for telephone service (telephone and cable rate are reported to HQ AFC4A/JA); and

-- Increases (regardless of the monetary amount) which appear unreasonable, unjustified, or discriminatory (for example, an increase of 15%)

· The Utility Litigation Team represents the Air Force in negotiations or in public proceedings (Public Utilities Commission).  Installations should provide necessary support to aid the Team in any negotiations/litigation

SUMMARY

· The utility field is one of the fastest changing areas of procurement law.  Commanders must rely on their utility contract attorneys for advice in this complex area

· Counsel dealing with utility issues must be aware of the controlling regulations and statutes, and strive to keep abreast of any changes in this area
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