FREEDOM OF INFORMATION ACT


The Freedom of Information Act (FOIA) is a disclosure statute that permits access to information.  The basic purpose of the FOIA is to ensure an informed citizenry, vital to the functioning of a democratic society, needed to check against corruption and to hold the governors accountable to the governed. 

· It applies to the Department of Defense, Air Force, and other federal executive agencies

· Enacted in 1966, it generally provides a right of access to federal executive agency information, except records (or portions) that are protected from disclosure by one of the FOIA exemptions listed below

· A FOIA record includes any information that would be an agency record subject to the requirements of [the FOIA] when maintained by an agency in any format, including an electronic format

FOIA EXEMPTIONS 

· There are nine exemptions under the FOIA, which provide a basis for withholding information (of which seven apply to the Air Force)

-- Classified information (Confidential, Secret, Top Secret; Note:  "For Official Use Only" is not a security classification) 

-- Those matters relating solely to the internal personnel rules and practices of the agency; this exemption has two categories

--- High 2:  release of these records would substantially hinder the effective performance of the agency’s mission by allowing the requester to circumvent agency practices

--- Low 2:  trivial records of a housekeeping nature that serve no public interest

-- Information exempted by another statute (e.g., drug rehabilitation information) 

-- Trade secrets, or commercial or financial information submitted on privileged or confidential basis 

-- Inter- or intra-agency documents normally privileged in the civil court context (e.g., attorney work-product, pre-decisional policy discussions, etc.) 

-- Law enforcement information (e.g., information that would interfere with enforcement, confidential sources) 

-- Information in personnel, medical, and similar files which, if disclosed to the requester, would result in a clearly unwarranted invasion of personal privacy 

--- Some examples of personal information which are releasable because there is no unwarranted invasion of personal privacy are:  name, rank, date of rank, gross pay, present and past duty assignments, future assignments which have been finalized, office/organizational address, and duty phone number.  However, the names and addresses (postal and/or e-mail) of DoD military and civilian personnel in sensitive units, routinely deployable units, or assigned in foreign territories are normally not releasable

--- Information not normally releasable as an unwarranted invasion of personal privacy includes:  home addresses, home phone numbers, social security numbers, etc.

FOIA REQUESTS 

· IF YOU RECEIVE A FOIA REQUEST, IMMEDIATELY TAKE IT TO THE BASE FOIA OFFICE FOR PROCESSING.  By law, the agency must respond to the requester within 20 working days of receiving a perfected FOIA request

· The FOIA request can be made by "any person," which has been broadly defined to include foreign citizens and governments, corporations, and state governments.  To comply with the rules, the request must

-- Be in writing (includes requests sent by facsimile, or electronically)

-- Explicitly or implicitly invoke the FOIA (e.g., cite "the law," "the regulation")

-- Reasonably describe the desired record; and 

-- Give assurances to pay any required fees or explain why a waiver is appropriate

· Requests may not be prepared using government resources or sent through official mail

FOIA PROCESSING 

· Written request received at base FOIA office is sent to the OPR for initial review

· After initial review, forwarded to JA for comment

-- If JA recommends approval, local OPR can approve request and release information

-- If JA recommends denial, then a legal review is attached and the case is forwarded immediately to the Initial Denial Authority (IDA) (MAJCOM/CC or appropriate delegatee)

· The IDA takes appropriate action.  If records are denied, wholly or in part, the IDA tells requester the nature of the denied records, the applicable FOIA exemption, the reason for the denial, and the appeal procedure to follow.  The IDA must issue its decision within 20 working days of receipt of the request by the base FOIA office

· Appeals are taken to the SAF/GCA for resolution after being reassessed by the MAJCOM FOIA office

-- Requester may file suit in federal district court for release of information if the appeal results in denial

· Agencies are not required to create, compile, or obtain records not in their possession, but must apply a reasonableness standard if extracting data from an existing record to comply with the request would be a “business as usual approach”

· Honoring form or format requests:  in making any record available to a person, the agency shall provide the record in any form or format requested by the person if the record is readily reproducible by the agency in that form or format.  Agencies are required to make reasonable efforts to maintain their records in forms or formats that are reproducible, and have an affirmative duty to search for records in electronic form or format
· Multi-track processing is authorized if the number of pending requests or complexity of a request precludes response within the statutory 20 working day limit.  All tracks operate on a first-in, first-out system.  If the base FOIA office determines a request is not eligible for its fastest track, it must give the requester the opportunity to limit the scope of the request
-- Simple requests:  Ones that clearly identify the requested records, have few responsive records, deal with only one installation and, generally, one OPR, and do not involve Privacy Act, classified, or deliberative process materials; can be processed quickly  

-- Complex requests:  Ones that include massive responsive records, cause significant impact on units, require coordination from multiple offices, and include material that is classified or privileged, or originated from a non-government source; take substantial time to process

-- Expedited track:  Agencies are required to promulgate regulations providing for expedited processing of requests for records if the requester demonstrates a “compelling need.”  Agencies must notify expedited processing requesters whether the request has been granted within 10 calendar days.  Denial of a request for expedited processing, whether initially or on appeal, is subject to judicial review.  A “compelling need” means failure to receive the records in an expedited manner reasonable poses an imminent threat to the life or physical safety of an individual.  Agencies may process “urgently needed” material in the expedited track after “compelling need” requests have been fulfilled
ELECTRONIC READING ROOMS

· Installation commanders must establish electronic reading rooms on the installation web site and make frequently requested records—records requested three or more times per quarter, within reason—available through links in the reading room site

· Certain records, such as policy statements, created on or after 1 November 1996, must be made available electronically in a public reading room within one year of creation

References: 


5 U.S.C. § 552, Freedom of Information Act

DODD 5400.7, 29 September 1997/Air Force Supplement to DODD 5400.7, DOD Freedom of

    Information Act Program, 24 June 2002

