PERSONAL LIABILITY OF COMMANDERS AND SUPERVISORS

 

 

INTRODUCTION
 

· Federal employees are generally entitled to Department of Justice representation if lawsuits are brought against them for acts they commit in the scope of their employment, if those acts do not violate federal statutes

 

· Historically, suits against present or former federal officials in their personal capacity for money damages based upon official conduct were rare

 

· Similarly, common law tort suits brought in state courts were dismissed because of the doctrine of official immunity

 

LIABILITY FOR CONSTITUTIONAL TORTS
 

· In 1971, the Supreme Court of the United States held for the first time in Bivens v. Six Unknown Named Agents that an alleged violation of the United States Constitution could serve as the basis for a suit for money damages against federal officials

 

· However, the Court said that a federal official would have absolute immunity if the official was acting in the scope of employment and if there were "special factors counseling hesitation" on the part of the court to allow a civil action for damages to proceed

 

-- In 1983, the Court found, in Bush v. Lucas, that the administrative remedies given an aggrieved employee by the Civil Service Reform Act were "special factors" that protected federal supervisors from liability

 

-- However, in Otto v. Heckler, a supervisor engaging in sexual harassment was found to be outside the scope of his employment and was not immune

 

-- Also in 1983, in Chappell v. Wallace, the Court held that the relationship between military personnel (including civilian supervisors) was a "special factor" as long as the act had been "incident to service" at the time of the alleged wrong, based upon the circumstances at that time

 

-- In 1987, in United States v. Stanley, the Court ruled that there need not be a superior/subordinate relationship for this immunity to apply (e.g., a civilian employee allegedly injuring an enlisted member)

 

· If there is no "special factor" in a case, the federal official is only entitled to qualified immunity: he is immune so long as his acts did not violate clearly established constitutional guarantees (i.e., those of which a "reasonable person" would have been aware)

 

 

LIABILITY FOR COMMON LAW TORTS
 

· The Federal Employees Liability Reform and Tort Compensation Act of 1988 (the "Westfall Act") now gives federal employees absolute immunity from liability for state common law torts (including negligence, libel, slander, assault, battery, trespass), as long as they were in the scope of employment at the time of the alleged tort

 

· The Act does not apply to constitutional torts (discussed above) or to acts violating a federal statute (e.g., environmental torts)

 

· The Department of Justice must certify that the employee was acting "in scope" at the time of the incident, and that certification can be reviewed by the court hearing the lawsuit

 

ENVIRONMENTAL TORTS
 

· The major environmental statutes (Clean Air Act, Clean Water Act, Resource Conservation and Recovery Act) either contain immunity provisions for federal employees acting in scope or have been held by courts to grant immunity, Meyer  v. United States Coast Guard
 

· However, federal officials have been held criminally liable for violations of various environmental statutes that contain criminal penalties.  United States v. Carr
 

-- Also, if a defendant is being tried for violating federal (not state) criminal law, the Department of Justice will generally decline both criminal and civil representation

 

-- For a more detailed discussion of potential liability for environmental violations, See Environmental Law XE "Environmental Law" :  Commander’s Liability under Environmental Laws, Chapter 14, this Deskbook

 

REPRESENTATION OF FEDERAL EMPLOYEES
 

· Should you or one of your personnel be served with any summons or complaint, immediately contact the Staff Judge Advocate

 

-- Department of Justice representation is available in almost all cases if the employee was acting within the scope of employment and if the action was not a violation of a federal criminal statute

 

-- Time standards for requesting representation and answering the complaint are extremely critical, so do not waste any time

 

· Private insurance (at your own expense) is available to protect you against civil (not criminal) liability
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