CONFIDENTIALITY AND PRIVILEGED COMMUNICATION

 

 

In the federal/military sector, privileged communication and the protection of confidentiality exists only in the following relationships:

 

Chaplain - Penitent
 

        Absolute privilege for all information confided in chaplain or clergyman as a formal act of conscience or religion

 

        Applies to civilians and service members; “clergyman” includes a minister, priest, rabbi, chaplain, or other similar functionary of a religious organization, or an individual reasonably believed to be so by the person consulting the clergyman

 

        The privilege extends to the chaplain's or clergyman’s staff

 

Attorney - Client 

 

        Absolute privilege for all information confided to an ADC or legal assistance attorney during representation except with respect to some future crimes or frauds upon the court

 

        Communications between a commander and SJA are privileged only when the commander is acting as an agent or official of the Air Force and the commander's interests in no way conflict with those of the Air Force

 

        The privilege extends to non-lawyer members of the attorney's staff, i.e., paralegals, secretaries, etc.

 

Physician - Patient 

 

        The Military Rules of Evidence (MRE) generally do not recognize a physician-patient privilege

 

        No privilege for civilians treated in a military facility, but Privacy Act and other federal regulations protect any illegal third party disclosure (See AFI 33-332 and DoD 6025.18-R)

 

MEDICAL RECORDS

 

        Military medical records are the property of the Air Force

 

--      Information in the health record is personal to the individual and will be properly safeguarded (See AFI 41-210, para. 2.1)

      --      Commanders or commanders’ designees may access members’ military medical records when necessary to ensure mission accomplishment (See AFI 41-210, para. 2.5.6.2 and DoD 6025.18-R, para. C7.11)

 

PSYCHOTHERAPIST - PATIENT

 

        A limited privilege exists between persons subject to the UCMJ and psychotherapists.  See Jaffee v. Redmond, 116 S.Ct. 1923 (1996) and MRE 513

 

--      Generally, the limited privilege protects only confidential communications which are made to a psychotherapist (or assistant) for the purpose of diagnosis in cases arising under the UCMJ

 

--      Exceptions include, but are not limited to:  when the patient is dead; the communication is evidence of spouse or child abuse or neglect and there is an allegation of such misconduct; or law or regulation imposes a duty to report the information

 

        Under AFI 44-109, communications between a patient and a psychotherapist (or assistant) made for purposes of facilitating diagnosis or treatment of the patient’s mental or emotional condition are confidential and must be protected against unauthorized disclosure

 

        A limited privilege also applies to active duty military members ordered to undergo a sanity board pursuant to RCM 706 and MRE 302

 

        A limited privilege also exists under the Limited Privilege Suicide Prevention (LPSP) Program pursuant to AFI 44-109, which applies to confidences made after notification of an investigation or of suspicion of commission of a criminal act, and placement into the LPSP program

 

DRUG/ALCOHOL ABUSE treatment PATIENTS 

 

        AFI 44-121, para. 3.7.1, grants limited protections for Air Force members who voluntarily disclose personal drug use or possession.  Those protections do not include any future drug abuse

 

--      Such disclosure may not be used as the basis for UCMJ action or for the characterization of service in a discharge proceeding

 

--      Member must disclose before his or her drug abuse is discovered or the member is placed under investigation.  Member may not disclose after he is ordered to give a urine sample as part of the drug testing program in which the results are pending or have been returned as positive

 

        Federal law protects confidentiality of medical records pertaining to drug and alcohol abuse.  (See 42 U.S.C. 290dd-2 and 290ee-2)

SPOUSAL PRIVILEGE 

 

        Spouse may elect not to testify against the other spouse as long as a valid marriage exists at the time of the testimony

 

        A spouse may prevent testimony by the other spouse (or ex-spouse) regarding private communications made during the marriage even if the marriage has been dissolved at the time of testimony

 

        Neither privilege applies when one spouse is charged with a crime against the other spouse, the child or children of either spouse, if the marriage is a sham as determined by state law, or if the spouses are co-conspirators in crime

 

Medical Quality Assurance Privilege

 

        10 U.S.C. §1102 generally restricts access to information emanating from a medical quality assurance program activity.  However, the statute specifically authorizes release of this information “[t]o any officer, employee, or contractor of the Department of Defense who has a need for such [information] to perform official duties”  

 

        Information must only be used for official purposes and safeguarded IAW the Privacy Act

 

Family XE "Day Care, 389"  Support Center Program 

 

        Family XE "Day Care, 389"  Support Center (FSC) staff should neither state nor imply that confidentiality exists

 

        Information collected from members and families must only be used for official purposes and must be safeguarded IAW the Privacy Act

 

        FSC Director will notify the appropriate authority when an Air Force member constitutes a potential danger to self, others, or could have an impact on Air Force mission
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