UNAUTHORIZED PROCUREMENT

 

 

Commanders are routinely faced with the need to acquire supplies, services, and construction necessary for the operation of the installation or squadron.  Often it is necessary to turn to the private sector to furnish these supplies, services, and construction.  The purpose of this section is to alert commanders to one of the key limitations that applies in such instances—contracting authority.

 

PROCUREMENT AUTHORITY

 

        The authority to bind the government to a contract and an obligation to pay a debt is limited to individuals that have been granted express authorization to do so

 

--      The head of each federal agency is authorized to enter into contracts on behalf of the agency

 

--      Contracting authority may be delegated, and in most instances it is a contracting officer (CO) that is responsible for entering into government contracts.  Each CO has a "Certificate of Appointment," often called a warrant, that states the limitations on the CO's contracting authority.  In most cases, the limitation is based on a set dollar value (e.g., authority to bind the government up to a limit of $500,000)

 

· On occasion, an individual without authority will enter into a commitment expecting the government to assume responsibility for the financial obligation.  Rarely are such unauthorized commitments the product of a deliberate attempt to circumvent the procurement system.  Rather, it is usually a matter of not fully understanding the procurement procedures coupled with an honest effort to satisfy a legitimate requirement that leads to trouble.  An individual who makes an unauthorized commitment is subject to disciplinary action

RATIFICATION OF UNAUTHORIZED COMMITMENTS

 

        The Federal Acquisition Regulation (FAR) has a procedure for the ratification of an unauthorized commitment.  Ratification means the act of approving an unauthorized commitment by an official who has the authority to do so.  However, the FAR also requires agencies to take positive action to preclude the need for ratification actions.  Additionally, depending on various factors, including the amount of money involved, the approval authority may be at a high level.  In general, an unauthorized commitment must meet the following criteria to be eligible for ratification

 

--      Supplies or services have been provided to and accepted by the Government, or the Government otherwise has obtained or will obtain a benefit resulting from performance of the unauthorized commitment

 

--      The ratifying official has the authority to enter into a contractual commitment

 

--      The resulting contract would otherwise have been proper if made by an appropriate CO

 

--      The CO, upon reviewing the unauthorized commitment, determines the prices to be fair and reasonable

 

--      The CO recommends payment and legal counsel concurs

 

--      Funds are available and were available at the time the unauthorized commitment was made; and

 

--      The ratification is in accordance with any limitations prescribed under agency procedures

 

-      Commanders have a responsibility to ensure their personnel are informed of proper  contracting authority  

 

· Bottom line with contracting authority and ratifications:  ratification procedures exist as a possible avenue to minimize the impact of an unauthorized commitment, but they should not be viewed as a substitute for compliance with proper procurement practices
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