WILLS AND POWERS OF ATTORNEY

To ensure mission readiness, members must effectively manage their personal and financial affairs.  Wills and Powers of Attorney (POAs) can be very useful, especially for members with mobility responsibilities.  A will is an instrument by which a person (testator) makes a disposition of their property to take effect after their death.  A POA is a document by which a person conveys the authority to handle specified affairs.  Commanders should emphasize the importance of preparing wills, POAs, and other necessary documents prior to deployment, preferably upon initial assignment to a unit or to a mobility position.

WILLS

· Most people should have a will, especially the following

--    Personnel with minor children

--- Without a will, a court has little valid guidance to help determine where to place minor children

--- The court will normally follow the designation of a guardian for the children in a will.  More importantly, such designation normally prevents indecision and family disputes concerning who will now care for orphaned children

--    Personnel with extensive or certain valuable property

·  Even as between husband and wife with little property other than a house, a surviving spouse may find settling affairs easier with a will.  Many states have "family probate" laws which allow a spouse to probate a valid will without a lawyer and with minimal expense

·  Without a will, property is distributed according to state law

--  Generally, state laws leave all property in the following order of precedence:  surviving spouse; children; parents; then siblings

--    Each state's scheme varies, but generally the property will only pass to blood relatives, not to in-laws or stepchildren

--    A common misconception is that without a will, all of a person's property goes to the state.  Normally, a state will not receive the property unless there are no surviving relatives

--    If a member does not want state law to determine what happens to his estate, the member must make a valid will

·  A will is normally written in general language and will be effective until changed or revoked by the testator.  However, events may impact specific provisions in the will.  Therefore, a will should be reviewed periodically and whenever any of the following occur

--    The birth or death of any person affected by the will

--    The marriage or divorce of the testator

--    A substantial change in the testator's estate

·  The requirements for making a valid will vary widely from state to state.  The base legal office ensures each member's will is validly executed under the applicable state law.  For this reason, members should avoid "do-it-yourself" wills

POWERS OF ATTORNEY
·  A POA is a document that allows someone else to act as your legal agent.  Though the agent may not be an attorney-at-law, he or she becomes your “attorney-in-fact” when granted authority under a POA.  POAs are available at virtually any legal office and should be tailored to a given situation

--    Special POA

--- Grants limited authority to accomplish specific transactions.  Duration is limited by the person giving the POA or to a reasonable time within which to accomplish the transaction, usually not more than 1 year

--- Examples include buying or selling real estate, purchasing or selling a car, shipping or storing household goods

--    General POA

--- Gives comprehensive authority over virtually all legal (and probably nonlegal) affairs.  Basically, the person named can do any and all things the grantor could do

--- Because the authority granted is so expansive, this type of POA should only be used if a Special POA will not suffice and if the agent is completely trustworthy
--- A person with a general POA, who is not trustworthy, has the ability to cause very serious problems of all kinds (i.e. financial, legal, etc.) for the grantor

--- Many banks and realtors will not accept a General Power of Attorney for the purchase or sale of real estate, and require a Special POA containing the legal description of the property and the actions authorized

--     Durable POA

--- Takes effect upon, or is still effective notwithstanding, a person's medical incapacity and designates another person to make decisions on behalf of the incapacitated person

--- Allows the attorney-in-fact to make decisions or manage affairs on behalf of the incapacitated person for the duration of the incapacity

---- The authority may extend to decisions for medical purposes, including a decision regarding terminating or limiting medical care in appropriate cases

---- It generally eliminates the need for a court to establish a guardian and conservator for the incapacitated person

·  General considerations

--    Although a POA can be very useful, it can be abused as well.  Personnel should be careful choosing to whom they grant authority

--    Third parties (e.g., businesses or banks) may or may not accept a POA, at their discretion

--    It is impossible to guarantee a POA will not be misused.  To revoke a POA before its expiration, personnel may execute a Revocation of POA and give a copy to any person that might deal with the person who has the original POA

·  Military Powers of Attorney and Wills

-- 10 U.S.C. 1044b, 1044c, and 1044d, respectively provide for the execution of military powers of attorney, military advance medical directives (living wills), and military testamentary instruments (wills).  These documents

--- Are exempt from any requirement of form, formality, or recording that is required under the laws of a state

---- Military powers of attorney and advance medical directives (but not wills) are also exempt from any state requirements of substance

--- Shall be given the same legal effect as powers of attorney, living wills, and wills prepared and executed in accordance with the laws of the state concerned.  (Note: Military advance medical directives are not enforceable in states that otherwise do not recognize living wills)
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