RENTAL VEHICLES

INTRODUCTION

· Vehicles rented on government orders are for official use only

· “Use of a special conveyance is limited to official purposes, including transportation to and from duty sites, lodgings, dining facilities, drugstores, barber shops, places of worship, cleaning establishments, and similar places required for the traveler's subsistence, health or comfort.”  JFTR, para U3415G and JTR, para C2101

-- “Official Purposes” is a different standard than “scope of employment”  

--- “Official purposes” is a standard in the JFTR/JTR, and is used to determine whether or not a renter will be reimbursed for damage to a rental vehicle

--- “Scope of employment” is a legal standard under the claims statutes, and will be used to determine whether or not the United States will defend you in a lawsuit

--- Within NATO Status of Forces countries, there is yet a third standard, “in the performance of official duty,” which bears on both claims and foreign criminal jurisdiction questions

-- Use must be reasonable, but even if reasonable, may still not be in scope of employment

-- Case interpreting Hawaii law (Clamor v. United States, 240 F.3d 1215 (9th Cir. 2001)) held that a Navy civilian, TDY to Pearl Harbor, who was returning to his off-base quarters at the end of the duty day, was not in the scope of his employment when he had an accident while still on the naval station

--- The Navy considered the employee to be using the vehicle for “official purposes,” so the damage to the rental car could be paid by the government

--- Because the Navy civilian was found not to be within the scope of employment, he had to rely upon his private insurance to cover the injuries to the person in the other car

--- Some question now whether members are in the scope of employment if government meals are directed on orders, and purpose of trip is to go off-base for meals

-- For the sake of the member/employee, commanders should factor into rental car authorizations whether or not the member/employee has a private automobile with liability insurance that could be relied upon in the event the member/employee were in an accident and found to be outside the scope of employment 

· Can’t split rental between official and personal use

-- When renting a vehicle pursuant to an authorization on orders, it is mandatory to obtain rental vehicles through the Commercial Travel Office (CTO).  JFTR, para U3415B and JTR, para C2101

-- Generally, CTO will reserve a vehicle from a company participating in the Military Traffic Management Command (MTMC) negotiated agreement

--- Look for Change 185 to the JFTR and Change 439 to the JTR, effective 1 May 02, stating “per TRANSCOM policy, [the CTO] reserves a rental vehicle from a company that subscribes to the MTMC rental car agreement”

--- MTMC Agreement specifies the agreement is in effect when the vehicle is rented and operated on official business  

--- Therefore, it violates MTMC Agreement to rent for official and personal purposes

---- Vehicles obtained pursuant to the MTMC Agreement may only be used for official purposes

---- If one wants to use a rental vehicle for personal purposes, one must rent another vehicle at their own expense

MILITARY TRAFFIC MANAGEMENT COMMAND (MTMC) RENTAL VEHICLES AGREEMENT
· Major rental car companies subscribe to a Memorandum of Understanding (MOU) with MTMC.  The MOU sets rates and conditions of the rental

· Rental rates include insurance coverage for the United States at no additional charge

-- Liability coverage for federal drivers:  $100,000 per person, $300,000 per accident and $25,000 property damage for each occurrence

-- Limited comprehensive and collision coverage

--- Coverage only if there is not credible evidence of a driver’s negligence

--- Driver must not be engaging in prohibited activities:  DUI, off-road use, pushing or towing another vehicle, carrying passengers for hire, using the vehicle for illegal purposes, obtaining the vehicle fraudulently, using the vehicle in tactical exercises or in a race, crossing international borders without permission of the rental company, leaving the keys in the vehicle (and it is stolen), and operation of the vehicle by an unauthorized driver

--- Some foreign countries have a mandatory deductible (called nonwaivable excess fees in the MTMC Agreement).  If so, even if the AF driver is not negligent, US must pay the first $500 of damage

· Travel orders must reflect rental vehicle authorized

· Agreement is not valid when using an IMPAC card

· Must rent from a participating company and location

-- While most rental car companies subscribe to the Agreement, a particular location can opt out

· Rental agency should be notified of all persons who are going to be driving vehicle

-- While not mandatory under the MTMC Agreement, it might relieve the renter of personal liability if another driver uses the vehicle on other than official business

--- Rental agency can’t charge for adding other drivers

--- A contractor is not your “fellow employee” and may not drive a car you rent on official business

· Car agreement available at http://www.mtmc.army.mil/CONTENT/656/agree.PDF

-- Applies to cars and mini-vans

· MTMC Truck Rental Agreement effective Sep 00.  Available at http://www.mtmc.army.mil/CONTENT/899/truck.pdf 

-- Applies to cargo vans, pick-ups, and utility and straight trucks.  Gross weight must not require a Class C driver’s license

-- Trucks not necessarily listed with the Commercial Travel Office (CTO).  Must call company or go to MTMC Web page:  http://www.mtmc.army.mil/frontDoor/0,1383,OID=3--215-220--972,00.html

-- Driver must be 21 years old

-- Unlike cars, if rent a different truck than one with MTMC rate, MTMC Agreement does not apply

-- May apply to Do-It-Yourself (DITY) moves, but coverage under the Agreement does not extend to spouse driving vehicle, nor to detour (i.e. driving out of the way to see parents)

--- Some states do not consider PCS moves to be in scope of employment, so government would not defend member for negligence causing damage or injury to another

--- Members should be cautioned not to rely on MTMC Truck Agreement for complete coverage

LIABILITY FOR DAMAGES TO THE RENTAL VEHICLE AND TO OTHERS:  FOUR DIFFERENT SITUATIONS
· Rented on orders pursuant to MTMC Agreement

· Rented on orders not under MTMC Agreement

· Personal rental vehicle on official TDY

· Rented pursuant to umbrella contract

· Claims XE "Claims"  personnel DO NOT pay claims for damage to rental vehicles.  Follow guidance below for each situation

RENTED ON ORDERS PURSUANT TO MTMC AGREEMENT

· Damages to the vehicle prior to 1 Nov 01 were covered by full comprehensive and collision coverage provided under the MTMC Agreement

· Agreement amended 1 Nov 01.  Now, if there is credible evidence of negligence on the part of the driver, collision insurance does not apply to damage to the vehicle

· Renter may be personally liable if a fellow employee has the vehicle and is not using it for official purposes

-- Example:  A unit sends 5 people TDY, and authorizes 1 rental car.  One member actually rents the vehicle.  Rental is charged on member’s personal credit card (VISA government travel card, not IMPAC card).  Personnel can get the keys at any time to use the vehicle.  Another member takes the vehicle to a bar late at night, gets drunk, and crashes the car 

· MTMC Agreement specifically excepts DUI from coverage

· Visa card coverage (see section 2 below) also specifically excepts DUI from coverage

-- DOD Financial Management Regulation, Vol. 9, para 040705 states government reimbursement to a rental agency is not authorized when there is willful and wanton negligence on the part of the driver

-- Since this is not a government rental, but a personal rental on the personal government travel card, the renter is liable under contract for the damage to the vehicle

· Negligence claims for personal injury or property damage against the driver by third parties are covered under the liability insurance provided by the rental car company, up to the policy limits

-- So long as the driver was in the scope of employment, the Government will defend the driver.  Within the US, the exclusive remedy is against the United States--the driver cannot be held personally liable.  28 U.S.C. 2679

RENTED ON ORDERS, NOT UNDER THE MTMC AGREEMENT 

· For damage to rental vehicle, the Government Travel Card currently carries collision coverage

-- The traveler must decline the rental car company’s collision damage waiver insurance

-- Damage must be reported to the Visa Assistance Center immediately (NLT 20 days) at 


1-800-VISA-911 (on reverse of card)

-- Covers collision or rollover, theft and theft-related charges, malicious vandalism, windshield damage due to road debris, and loss of use and towing charges due to covered damage

-- Does not apply if the vehicle is rented for more than 31 days; if used off-road; if driver is DUI; if damage results from hail, lightning, flood or other weather-related causes; or if damage is from failure to protect the car, i.e. leaving the car running and unattended

-- Does not apply to expensive, exotic, and antique autos; vans over eight passenger; trucks; motorcycles; limos; and recreational vehicles

-- If no travel charge card coverage, member usually pays rental company and claims reimbursement on the travel voucher under JFTR, para U3415.C2b (for military members) and JTR, para C2102.D.2 (for DOD civilians)

--- DFAS can also pay rental company directly

--- Travel claim comes to the legal office for review

· For damage to another vehicle, property or personal injury, claims office adjudicates.  So long as the driver was in the scope of employment, the United States will defend the driver.  Within the US, the driver cannot be held personally liable
PERSONAL RENTAL VEHICLE ON OFFICIAL TDY

· Damage to rental vehicle:  driver is usually personally responsible

· Damage to another vehicle, property or personal injury: if driver is in the scope of employment, the United States will defend the driver.  Within the US, the driver cannot be held personally liable

RENTED PURSUANT TO CONTRACT

· MTMC Agreement not applicable unless made a part of the contract

· Will be subject to specific contractual provisions under Federal Acquisition Regulations (FAR 52.228-8; clause is required within the US); generally, United States liable for any damages to rental vehicle except fair wear and tear

· Along with typical contracts for fleet rentals, rental with an IMPAC card is a government contract, and not a rental between the traveler and the company

· Claims XE "Claims"  for damage to rental vehicles under contract are settled under contractual provisions as claims against the contract

· Unlike vehicles rented on a personal charge card, a report of survey may be required for damage to a vehicle rented under a government contract.  See, AFMAN 23-220

· For damages to another vehicle or property, claims office adjudicates as a tort claim.  Again, so long as the driver is in the scope of employment, the Government will defend the driver.  Within the US, the driver cannot be held personally liable

IF THERE IS AN ACCIDENT

· Call the rental company and report

· If rented on a government VISA card, call VISA and report immediately (1-800-VISA-911 in the US, collect 410-581-9994 outside the US; numbers on reverse of card) 

· If the police respond, try to get a copy of the accident report.  If you can’t get a copy of the report, find out how to get a copy later

· If someone else is injured in the accident and you are TDY at or near a base, let the base legal office know of the accident.  If not near a base, contact your base legal office upon return

· Inform the SJA immediately if you become aware litigation is filed regarding a vehicle rented by an AF member/employee, even if the United States is not a named party in the suit
References:


Joint Federal Travel Regulations, Volume 1 (JFTR), ch 3, para U3415 (Special Conveyance Use) 

   (available at http://www.dtic.mil/perdiem/trvlregs.html)

Joint Travel Regulation, Volume 2 (JFR), ch 2, para C2101 (Special Conveyance Use) (available

   At http://www.dtic.mil/perdiem/trvlregs.html)

Federal Acquisition Regulation (FAR) sec 28.312 (Contract clause for insurance of leased motor 

   vehicles) and subsec 52.228-8 (Liability and Insurance--Leased Motor Vehicles) (available at 

   http://www.arnet.gov/far/)

AFMAN 23-220, Reports of Survey for Air Force Property, 1 July 1996

AFI 51-501, Tort Claims XE "Claims" , 9 August 2002

