CIVILIAN EMPLOYEE DISCIPLINE
Federal law and Air Force instructions enable commanders to take disciplinary action against civilian employees for misconduct that affects the workplace or mission accomplishment.  Certain adverse actions create appeal rights for the employee.

-
Disciplinary action or adverse action must be taken without regard to marital status, political affiliation, race, color, religion, sex, national origin, or age.  Adverse action based on physical handicap is not taken when the employee can effectively perform assigned duties

-
Disciplinary action or adverse action must be taken only when necessary, and then promptly and equitably

-
Disciplinary actions and adverse actions are personal matters and are carried out in private

--
An adverse action is removal, suspension, furlough for 30 days or less, or reduction in grade or pay 

---
Adverse actions may or may not be for disciplinary reasons—for example, it is possible to take adverse action for unacceptable performance (see Unacceptable Performance outline)


---
These adverse actions give a civilian employee the right to appeal

--
Disciplinary action is an action taken by management to correct an employee's delinquency or misconduct.  Included are



---
Admonishment or reprimand



---
Suspension



---
Removal



---
Reduction in grade or pay

--
Some disciplinary actions are also adverse actions

AUTHORITY AND REQUIREMENTS

· All Air Force commanders (and supervisors) are delegated authority to take disciplinary and adverse action when necessary


-- 
AFI 36-704 covers all competitive and excepted service employees


--
AFI 34-301 covers non‑appropriated fund employees

· Management may take a disciplinary or adverse action only for such cause as will promote the efficiency of the service

· Management may not take an action that would result in a prohibited personnel practice.  A prohibited personnel practice is an adverse action taken against an employee for an illegal or inappropriate reason (such as reprisal or discrimination)

· Burden of Proof:  Management must be prepared to support disciplinary and/or adverse action by a preponderance of the evidence (i.e., more likely than not), and must be capable of proving, before the MSPB or a federal sector arbitrator, the following

--
The reason(s) for the action taken (i.e., that the alleged misconduct occurred and the action was taken in response to that misconduct)

--
The connection between the misconduct, the adverse action taken and the employee's job (i.e., that the action taken will promote the efficiency of the service)



---
Known as the “nexus” and it must be shown in each case



---
There has to be a connection between what the employee did and the ability of the Air Force to do its job.  In other words, the Air Force has to show what the employee did was harmful or that the action taken to discipline the employee was necessary to help the Air Force do its job

--
The penalty imposed is appropriate to the offense

PROCEDURES  

· Management procedures (unless there is a local collective bargaining agreement that contains other provisions)

--
Gather the facts

--
Interview the employee if necessary, but remember the employee has rights (called Weingarten rights) to have union representation if the employee believed disciplinary action could result from questioning from his employer and he/she requested a union representative. (See Civilian Employee Interrogation outline)

--
Consult with the Civilian Personnel Officer (CPO) and the SJA to consider options and determine what action is appropriate

· CPO will prepare and the SJA will review the notice letter of adverse and/or disciplinary action for signature by the "Proposing Official" (normally a first or second level supervisor)

--
The notice letter must be signed by the proposing official and inform the employee of the following (some of the items listed below are considered nonmandatory but prudent practice dictates the inclusion of all of these items)

---
Notice of the precise action being proposed (i.e., suspension, removal, etc.)



---
The reason(s) for the action, which includes the type of misconduct and a brief factual description of the misconduct (keep it simple and straightforward; there are additional specific requirements when the proposed action is furlough)

---
A statement of the employee's right to review the material or evidence relied upon to support the reason(s) for action



---
A description of the arrangements the employee can make to review the evidence or include a copy of the evidence



---
Date the proposed action is to take place

---
Notice of the right to respond orally, in writing or both, and to furnish documentary evidence; include the name and office of the person to whom the response should be sent



---
Amount of official time for preparation of a response



---
Right to representation (union representative, private attorney, or other person); and

---
Additional non-mandatory information mentioned in the instruction as might be necessary based on the particular situation or that might be necessary pursuant to the collective bargaining agreement

--
The employee is permitted to respond

---
The employee gets a reasonable amount of time, but not less than seven days to 

answer orally and in writing and to furnish affidavits and other documentary evidence in support of the answer

--
The “Deciding Official” makes the final decision

---
Usually the supervisor one level up from the proposing official (but may be the same person)

---
In most cases, the final decision is made thirty (30) days after the notice is given to the employee

---
Must be in writing (prepared by CPO and reviewed by SJA) and served on the employee.  It must include, among other things




---- The specific decision




---- The specific reasons for the decision




---- The date of the decision and the effective date of the action

---- Information concerning the employee’s appeal rights




---- The signature of the Deciding Official

---- Additional nonmandatory information described in the instruction may also be included if the situation dictates or that might be necessary pursuant to the collective bargaining agreement



---
The Deciding Official must consider employee's response

---
The Deciding Official must also document his/her consideration of the Douglas factors governing appropriate penalty selection:

---- Douglas factors are those factors that management must consider before taking disciplinary action.  They include, for example, the seriousness of the misconduct, the work record of the employee, and other similar considerations.  See AFI 36-704




---- Use the CPO and SJA to assist in preparation



---
A decision letter must be sent to the employee

APPEALS

-
If employee is a bargaining unit (union) member, he/she may file

--
A grievance under the negotiated grievance procedure of the local collective bargaining agreement


--
An Equal Employment Opportunity (EEO) complaint if the employee is alleging discrimination


--
An appeal within 30 days with the regional office of the Merit Systems Protection Board (MSPB), but the action must involve



---
A removal



---
Suspension for more than 14 days



---
Reduction in grade or pay



---
Furlough of 30 days or less

-
Appeals can result in an administrative, trial-type hearing before


-- 
Federal sector arbitrator


--
The MSPB


--
The Equal Employment Opportunity Commission (EEOC)

· If an appeal is filed, Air Force management officials will probably be required to testify

-
Failure to meet the burden of proof described above could result in mitigation and/or reversal of the penalty imposed along with the employee receiving back pay, reinstatement, and attorneys' fees
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