EQUAL EMPLOYMENT OPPORTUNITY (EEO) COMPLAINT PROCESS

INFORMAL COMPLAINT  

-    Timing:  Persons who believe they have been discriminated against on the basis of race, color, religion, sex, national origin, age, or disability or who believes s/he has been subjected to sexual harassment or retaliated against for participating in the complaint process must initiate contact with a Counselor within 45 days of the date of the matter alleged to be discriminatory, or in the case of personnel action, within 45 days of the effective date of the action

-
Tolling:  Initial contact beyond 45 days will be permitted if the employee was not notified of and was otherwise not aware of the 45-day limit, or did not know and reasonably should not have known that the discriminatory matter or personnel action occurred, or was prevented by circumstances beyond his control from contacting the counselor within the time limits, or for other reasons considered sufficient by the agency or the Equal Employment Opportunity Commission (EEOC).  Normally, the employee can be deemed to be on constructive notice of the time limits if management has included the time limit information on the EEO posters that are posted around the base  

-     Initial Counselor Interview:  Counselors must advise individuals in writing of their rights and responsibilities

--
Counselors shall advise aggrieved persons that, where the agency agrees to offer ADR in the case, they may choose between participation in the alternative dispute resolution program and the counseling activities.  The time period for conducting ADR is 90 days 

-
Final Interview:  If the matter has not been resolved, the counselor shall inform the aggrieved person in writing, of the right to file a discrimination complaint within 15 days of the notice of final interview

-- 
Counselors shall conduct the final interview with the aggrieved person within 30 days of the date the aggrieved person contacted the agency’s EEO office to request counseling

--
The aggrieved person may agree in writing with the agency to postpone the final interview and extend the counseling period for an additional period of no more than 60 days

-
Where the aggrieved person chooses to participate in an alternative dispute resolution procedure, the pre-complaint processing period (informal complaint processing), shall be 90 days

FORMAL COMPLAINT

- 
Written complaint:  Complaint must be submitted in writing within 15 days of final interview notice.  Complainant may amend at any time prior to conclusion of investigation (like or related claims only).  Employee may also amend his complaint on motion to judge after request for hearing

-
Dismissals of complaint:  Prior to a request for a hearing in a case, the agency can dismiss an entire complaint for the following reasons 

--
Failure to state a claim  (Generally, an employee states a claim when he articulates that he has been aggrieved by an employment policy or practice due to his protected status; i.e., race, religion, disability etc.  This ability to articulate a claim does not mean the employee wins on the merits, it simply allows the employee to continue processing his case in the EEO forum)    

--
Identical complaint

--
Not against the proper agency

--
Untimely at either formal or informal stage 

--
Pending civil action in a United States District Court

--
Raised in negotiated grievance procedure or in an appeal to the Merit Systems Protection Board (MSPB) 

--
Issue is moot, or issue is a proposal to take a personnel action or other preliminary step to taking a personnel action

--
Complainant cannot be located

--
Failure to prosecute

--
Spin-off complaints (Spin-off complaints are complaints about the process.  These complaints are generally expressed in terms of not processing the case fast enough or failing to interview all of the requested witnesses etc.  The employee can raise his concerns about the processing of the complaint with the EEO counselor and can also raise them with an EEOC judge if there is a request for a hearing, but the spin-off complaint itself must be dismissed) 

--
Abuse of Process 

-
Appeal of dismissal:  A complaint dismissed in whole by the agency may be appealed, within 30 days of receipt, to the EEOC’s Office of Federal Operations (OFO)

-
Partial Dismissals:  When an agency dismisses some but not all of the claims in a complaint, it must notify the complainant in writing and must explain the rationale for the decision and shall notify the complainant that those claims will not be investigated.  This determination is reviewable by the administrative judge (AJ) if a hearing is requested on the remainder of the complaint 

-
Investigation:  The Office of Complaint Investigations (OCI), which is a component of the DoD, will conduct the investigation.  The OCI investigator collects the exhibits gathered by the agency representative and the complainant, interviews the witnesses, drafts the affidavits for the witnesses to sign, and writes a report  

-
Complainant decides on course of action:  Within 30 days of receipt of the investigative file, Complainant must


--
Request a final decision from the agency head based on the record


--
Request a hearing and decision from an EEOC AJ

EEOC HEARING

-
Request for Hearing:  Complainants make requests for a hearing directly to the EEOC office indicated in the agency’s acknowledgment letter.  The Complainant must send a copy of the request for a hearing to the agency EEO office

-
Discovery: The parties may engage in discovery before the hearing.  AJ may limit the quantity and timing of discovery.  Evidence may be developed through interrogatories, depositions, and requests for admissions, stipulations or production of documents 

--
Grounds for Objection:  A party may object to requests for discovery that are irrelevant, over burdensome, repetitious, or privileged

-
Evidence:  The AJ shall receive into evidence information or documents relevant to the complaint.  Rules of evidence shall not be applied strictly, but the AJ shall exclude irrelevant or repetitious evidence

-
Witnesses:  Agencies shall provide for the attendance at a hearing of all Federal government employees approved as witnesses by an AJ

-
Alternatives to testimony:  Written statement under penalty of perjury

-
Record of hearing:  The hearing shall be recorded and the agency shall arrange and pay for verbatim transcripts

POST HEARING

-
Decision:  Within 180 days of receipt of the complaint file from the agency, the AJ will issue a decision on the complaint, and will order appropriate remedies and relief where discrimination is found   

-
Final Agency Action After Hearing:  When an AJ has issued a decision, the agency shall take final action on the complaint by issuing a final order within 40 days of receipt of the hearing file and the AJ’s decision

-
Complainant’s Appeal of Final Agency Action:  If a complainant is going to appeal, s/he must do so within 30 days of receipt of a dismissal, final action or decision 

-
Request for Reconsideration:  A decision issued by the EEOC/OFO is final unless the Commission reconsiders the case

-
Timing of Request for Reconsideration:  A party may request reconsideration within 30 days of receipt of a decision of the Commission

-
Grounds for Reconsideration

--
The appellate decision involved a clearly erroneous interpretation of material fact or law; or

--
The decision will have a substantial impact on the policies, practices or operations of the agency

REMEDIAL ACTIONS  

-
Nondiscriminatory placement  

-
Back pay reduced by interim earnings; employee must be ready, willing, and able to work to be entitled to back pay  

-
Front Pay 

-
Expunge from the agency’s records any adverse materials relating to the discriminatory employment practice

-
Full opportunity to participate in the employee benefit denied (e.g., training, preferential work assignments, overtime scheduling)

-
Fees and costs: Attorney’s fees and costs shall apply to allegations of discrimination prohibited by Title VII and the Rehabilitation Act. Finding of discrimination raises a presumption of entitlement to an award of attorney’s fees

-
Compensatory Damages: Compensatory damages include damages for past pecuniary loss (out of pocket loss), future pecuniary loss, and nonpecuniary loss (emotional harm).  There is a  cap of up to $300,000.00 on future pecuniary damages, and nonpecuniary damages.  The $300,000.00 cap does not include past pecuniary damages, back pay, front pay, attorney fees, or lost benefits

-
Injunctive Relief

MISCELLANEOUS ISSUES IN THE ADMINISTRATIVE COMPLAINT PROCESS

-
Official time:  Reasonable time to prepare and attend—normally considered in hours, not days or weeks; does not allow official time for witnesses to prepare, but allows for official time when their presence is authorized or required by Commission or agency officials in connection with a complaint

-
Requirement for Exhaustion of Administrative Remedies Before Seeking Judicial Review 

-
The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (commonly known as the “No FEAR Act”)


--
The No FEAR Act was enacted on 15 May 2002, and became effective 1 October 2003

--
The purpose of the act is to improve agency accountability for antidiscrimination and whistleblower laws by requiring federal agencies to reimburse the Treasury’s Judgment Fund for settlements and judgments paid to employees as the result of such complaints, and by establishing extensive agency reporting requirements.  Previously most settlements and judgments in favor of federal employees who sued agencies in discrimination and whistleblower cases were paid from a government-wide “judgment” fund

--
Agencies must provide to their employees written notification of discrimination and whistleblower protection laws 

--
Federal agencies and the EEOC must disclose and post statistical complaint data
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