CIVILIAN EMPLOYEE INTERROGATION
In 1975, the U.S. Supreme Court, in N.L.R.B. v. Weingarten, established a right for an employee to have union representation if the employee believed disciplinary action could result from questioning by his employer and if the employee requested the presence of a union representative.  In the federal sector, employees have the right for labor union representation as well.  This section outlines the employee's rights during an interrogation.  These rights are commonly known as Weingarten rights. 

· The union's and the employee's statutory right to union representation in connection with an investigation is applicable when four conditions are present


--
A meeting is held in which management questions a bargaining unit employee

--
The examination is in connection with an investigation (need not be an OSI, Security Forces, or even a formal investigation)

--
The employee reasonably believes that discipline could result from the examination; and


--
The employee requests representation

-
Other guidelines concerning this rule


--
It does NOT apply to an actual counseling session


--
The role of the union representative during the interview is to



---
Clarify the facts and the questions

---
Help the employee express his/her views

---
Suggest other avenues of inquiry



---
Suggest other employees who may have knowledge of the facts, and



---
Insure the employer does not initiate or impose unjust punishment



---
There may also be a right for the union representative and the employee to confer in private, but this depends on the nature of the case


--
Individuals being investigated may not serve as representatives for other employees being investigated until their own investigations are completed


--
An employee may waive his/her Weingarten rights


--
Management cannot tell a union representative to remain silent or not to offer advice



---
Employer may place reasonable limitations on union rep’s role to prevent adversary 

confrontation, but aggressive, unreasonable management behavior interferes with right to union representation; this is an Unfair Labor Practice (ULP)

-
Once an employee requests a union representative, management may


--
Grant the request


--
Suspend the interview, and/or

--
Give the employee the choice of having an interview without a union representative or having no interview

· Civilian employees also have a legal obligation to account for the performance of their duties, and a failure to provide desired information can serve as a basis for removal under certain circumstances

--
An employee cannot be discharged simply because he/she invokes his/her Fifth Amendment privilege against self-incrimination; nor can statements coerced by a threat of removal be used against the employee in a subsequent prosecution

--
An employee can be removed for not replying if he/she is adequately informed both that he/she is subject to discharge for not answering and that his/her replies cannot be used against him/her in a criminal case


--
Any desire to offer immunity to an employee must be coordinated with the SJA who will consult with (and possibly get approval from) the Department of Justice and/or U.S. Attorney

· An employee also has the right to be advised of the consequences of participating or not participating in an interview for a third party proceeding (unfair labor practice hearing, arbitration, MSPB hearing, etc.), and failure to do so can be an unfair labor practice by management.  These rights are known as Brookhaven rights  

--
Under Brookhaven rights, the employee must be advised

---
The purpose of the interview



---
That no reprisal will take place if the employee refuses to participate; and



---
Participation is voluntary

--
The interview cannot be coercive in nature

---
Questions must not exceed the scope of the legitimate purpose of the inquiry and 

cannot otherwise interfere with the employee's statutory rights
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