WORKPLACE SEARCHES

The general rule is that a government search of private property without proper consent is unreasonable and unconstitutional under the Fourth Amendment unless the search has been authorized by a valid search warrant.  The question is:  When can the government employer conduct a search of an employee’s workplace without a search warrant?

-
In the leading case on workplace searches, O'Connor v. Ortega, the Supreme Court recognized that government employees may have a reasonable expectation of privacy in their work areas and may be protected from warrantless searches by the government employer

-- 
In that case, the Supreme Court went on to rule that the warrant requirement was inappropriate when the burden of obtaining a warrant was likely to frustrate the governmental purpose behind the search.  The Court recognized that employers frequently need to enter the offices and desks of employees for legitimate, work-related reasons wholly unrelated to illegal conduct

-- 
The Court concluded that the standard to be applied is “reasonableness under the circumstances.”  Whether the search is a non-investigatory, work-related intrusion or an investigatory search for evidence of suspected work-related employee misconduct, the proper approach (assuming that the search is reasonable and not arbitrary) is to balance the employee's legitimate expectations of privacy against the government's need for supervision, control, and efficient operation of the workplace

- 
Accordingly, the more control the employer exercises over workplace areas, the lower the employee's expectation of privacy, the lower the resulting right to privacy, and the less need there would be for the employer to obtain a search warrant in order to conduct a search

BOTTOM LINE

- 
Government offices are provided to employees for the purpose of facilitating the work of an agency.  Employees may avoid exposing personal belongings at work by simply leaving them at home

- 
Government searches to retrieve work-related materials or to investigate violations of workplace rules do not violate the Fourth Amendment.  Hence, supervisors are generally not required to obtain a search warrant whenever they wish to enter an employee's desk, office, or file cabinet

- 
Personal handbags, luggage, and briefcases are not usually considered part of the workplace and, therefore, a search warrant or authorization is required before searching them

ALWAYS CONSULT WITH THE SJA BEFORE PROCEEDING WITH ANY SEARCH AND SEIZURE ACTION
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