WHISTLEBLOWER PROTECTION ACT
In 1989 Congress amended the Civil Service Reform Act of 1978 with the Whistleblower Protection Act (WPA) of 1989.  The Act substantially strengthened the protection for whistleblowers in the federal government.

- 
The Act made the Office of Special Counsel (OSC) independent of the MSPB and  specifically charged the OSC with protecting the employee-whistleblower

- 
If the OSC fails or refuses to act on the complaint, the individual has an independent right to bring the case him/herself before the Merit Systems Protection Board as an Independent Right of Action (IRA) appeal

- 
The whistleblower has a right to obtain attorneys fees and costs associated with litigation

INDIVIDUAL ACTIONS, PROTECTIONS, AND BURDEN OF PROOF

- 
Employees (including former employees and applicants) who believe they have suffered reprisal (a negative or “prohibited personnel” action in some form) for disclosing matters of gross mismanagement, gross waste of funds, abuse of authority or a violation of law, rule or regulation, must first seek the assistance of OSC before bringing an individual action


-- 
If OSC notifies the employee that its investigation is over and that the OSC will not act, the employee has 60 days to file an appeal alleging reprisal with MSPB


-- 
If requested by the OSC, the MSPB will grant a 45-day postponement (“stay”) of a personnel action (such as a removal) taken against a whistleblower


-- 
If the employee receives no notice from OSC within 120 days of filing a complaint, the employee then may file an appeal with the MSPB

- 
The following employees are protected by the WPA


-- 
Persons who make protected disclosures


-- 
Persons who suffer a retaliatory personnel action because they are believed to have made protected disclosures, even if they have not actually done so, or


-- 
Persons who suffer a retaliatory personnel action because of their relationship to someone who has made protected disclosures

- 
To establish a basic (“prima facie”) case of whistleblowing, the employee (or OSC acting for the employee) must prove by a preponderance of the evidence only that the whistleblowing was a contributing factor in the personnel action taken or threatened against that employee


-- 
Preponderance of the evidence means “more likely than not”


-- 
If a prima facie case is established, then the agency must prove by clear and convincing evidence that it would have taken the same personnel action regardless of the whistleblowing



--- 
Clear and convincing is defined as that measure or degree of proof that will produce in the mind of the fact-finder a firm belief or conviction as to the truth of the allegation



--- 
The standard falls somewhere between preponderance of the evidence and the beyond a reasonable doubt standard

- 
Mere harassment and threats, even without any formally proposed personnel action, can constitute a prohibited personnel action under 5 U.S.C. § 2302(b)(9), "triggering" the protection of the Act

OUTCOMES

- 
An individual who has committed a prohibited personnel practice by taking a reprisal action against a whistleblower may be disciplined


-- 
OSC files written complaint with MSPB and acts as a prosecutor


-- 
The employee is entitled to a hearing before the MSPB


-- 
MSPB may impose the following sanctions on the individual that took the prohibited personnel action



--- 
Removal



--- 
Reduction in grade



--- 
Debarment from federal service for up to 5 years



--- 
Suspension



--- 
Reprimand, or



--- 
Civil penalty not to exceed $1,000

-- 
An employee may appeal an adverse decision to U.S. Ct of App for the Federal Circuit 

- 
The whistleblowers who win their cases may have the retaliatory personnel action, for example the suspension, demotion, or removal, completely overturned

- 
OSC may recommend disciplinary action to be taken against a member of the armed forces to the head of his/her agency  

Reference:


5 U.S.C. §§ 1201, et seq.
