CLEANUP OF CONTAMINATION FROM PAST ACTIVITIES

COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT (CERCLA)

-
Also known as “Superfund,” CERCLA provides a means of assessing parties responsible for releases of hazardous substances (HS) and authorizes EPA to order cleanup by those responsible parties

-
Establishes “strict” liability for all prior generators and handlers of hazardous substances, as well as the current and past owners and operators of sites where releases occur 

--
Most courts have ruled that any responsible party can be required to pay the total cost of cleanup, regardless of the amount that a liable party contributed to the contamination 

--
CERCLA renders the responsible parties liable for the cost of cleanup as well as for damages to natural resources

-
DoD’s cleanup program, the Installation Restoration Program (IRP), predates CERCLA and was codified as the Defense Environmental Restoration Program, 10 U.S.C. § 2701 et. seq. 

-
CERCLA §120 provides for involvement in DoD cleanup by state and federal regulators 

-
The IRP mirrors CERCLA’s response action stages that include

--
Discovery 

--
Preliminary assessment and Site Inspection (PA/SI) 

--
Remedial Investigation/Feasibility Study (RI/FS) to determine nature and extent of contamination and evaluate opinions for cleanup 

--
Record of Decision (ROD) selecting cleanup method; and 

--
Remedial Design, Remedial Action, and usually monitoring

-
DoD facilities are analyzed by the EPA for possible placement on the National Priorities List (NPL), which is a list of the most seriously contaminated sites, presumably requiring the earliest cleanups 

--
For sites on the NPL, AF must enter into Interagency Agreements or Federal Facility Agreements (IAAs or FFAs) with EPA  

---
States are encouraged to also sign IAAs and FFAs  

---
Approved model FFA is on the JACE website.  No deviation from model is permitted 

      without approval from HQ USAF/ILEV

--
For sites not on the NPL, regulatory involvement comes primarily from the State

-
CERCLA also establishes release-reporting requirements

--
Releases of hazardous substances must be reported to the National Response Center

--
Installations must also submit a pollution incident report within AF channels

--
A 1993 Executive Order requires installations to comply with 1986 amendment to CERCLA known as Emergency Planning and Community Right-to-Know Act (EPCRA), which requires

---
Emergency notification to state and local authorities of releases of hazardous substances

---
Emergency planning with state and local authorities for responding to releases

---
Submission of data prepared in accordance with the Occupational Safety and Health Act (OSHA) to local authorities; and

---
If statutory quantity thresholds are met for listed materials, must prepare annual inventory (Toxic Release Inventory or TRI), which provides information to EPA about the amount of listed materials possessed, used, transferred and released

CURRENT ISSUES 
-
How much authority will states have to control the process? 

--
By Executive Order 12580, DoD is lead agency for environmental restoration activities on military installations; HOWEVER, states have begun to assert that they can regulate these cleanups as part of their Resource Conservation and Recovery Act (RCRA) corrective action authority.  The states' position is supported by one federal appeals court decision, which held that Colorado could regulate the Army's Rocky Mountain Arsenal IRP cleanup.  EPA further asserts it has oversight authority at DoD-lead sites.  Carefully review any and all FFAs and Records of Decision and ensure JACE gets a copy to review through your MAJCOM/JAV

-
How clean is clean enough and who will decide this? 

--
RCRA standards are quite strict and the substantive standards apply to all IRP cleanups; however, there is a growing national consensus towards risk-based cleanups and away from "clean to pristine" 

--
AF creates Restoration Advisory Boards (RABs) at each base involved in a cleanup 

---
The boards are composed of base officials as well as representatives from local communities, EPA and state agencies, as well as interested environmental groups 



--- Boards are intended to increase community awareness and solicit input regarding IRP efforts

--- Both the AF and the Army are currently involved in litigation surrounding the  installation commander’s authority over RAB proceedings
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