LIABILITY UNDER ENVIRONMENTAL LAWS

Individual employees, as well as the Air Force, itself, may be held liable for environmental law violations.  While the AF is subject to civil and administrative liability, individuals may also be held criminally liable in their personal capacities.

-
Individual Liability

-- 
Civil Liability

---
Department of Justice representation may be available to an individual who commits a violation while acting within the scope of employment

---
Representation is not automatic; the individual must submit a written request to DOJ, and DOJ will determine whether it is in the interest of the US to provide representation

---
Often, the US is substituted for the individual, who then is released from personal

     
liability

--
Criminal Liability

---
Every major environmental law has criminal provisions that can be applied to active-duty members, reservists, civilian personnel, and contractors

---
Generally applied for knowing or willful violations or for wanton disregard of the law or public safety.  In some cases, negligence can form the basis for criminal charges

---
Sanctions can include a monetary fine and time in jail

---
Military members may also be subject to UCMJ prosecution

---
In 1990, 3 Army employees (SES-4, GS-15, and GS-14) were found guilty of storing and disposing hazardous wastes (HW) in knowing violation of the Resource Conservation and Recovery Act (RCRA) and sentenced to three years probation each  

----
In this case, “knowing” meant that employees disposed of harmful substances.  Prosecution did not have to show that they knew the substances were “hazardous wastes” or that the disposal was illegal  

----
DOJ did not provide representation and forbade the Army from doing so.  Attorneys’ fees reached $108,000 for each defendant 

---
There have been other criminal prosecutions of military members and civilian employees, with the majority of the prosecutions resulting in convictions  

---
For example, a manager of an Army wastewater treatment plant convicted of nine felony counts for violating a permit and falsifying reports, was sentenced to eight months in jail  

---
A Navy fuels division director repeatedly instructed subordinates to pump fuels through a line that he knew would leak.  He was sentenced to ten months confinement

---
An airman was convicted by courts-martial of dereliction of duty after he caused an overflow of jet fuel.  He then attempted to conceal his mistake.  He was sentenced to one-month restriction to base and a reprimand  

--
In addition to prosecution by DOJ, individuals may be prosecuted by states under state law  

--
Under the "responsible corporate officer doctrine," supervisors may be criminally liable for the acts of subordinates despite a lack of knowledge regarding the specific violations 

---
Factors DOJ considers in deciding whether to prosecute include

----
Voluntary disclosure of violation before the regulators discovered it 

----
Cooperation with regulators 

----
Good faith self-auditing program-- (See e.g., ECAMP article) 

----
Internal disciplinary action; and

----
Subsequent compliance efforts, such as ECAMP follow-up

-
Organizational Liability

--
Administrative and Civil Fines and Penalties


--
An administrative fine or penalty is enforced within the regulatory body that assesses it.  The amount is typically lower than the amount of a civil penalty

---
A civil penalty is imposed through a court order


---
Historically, under the principle of “sovereign immunity,” the federal government and its agencies cannot be sued without congressional consent


---
In many statutes, sovereign immunity is waived for substantive and procedural requirements, but not for the payment of penalties.  If sovereign immunity has not been waived for payment of fines and penalties, then payment would violate fiscal law


---
Negotiations over environmental enforcement actions must be coordinated with MAJCOM and JACE, particularly when negotiation involves payment of a penalty

-
Most statutes authorize payment of reasonable fees.  (See Fee/Tax Chapter)


-
Most statutes also allow EPA to delegate its enforcement authority to qualified states.  States' requirements are at least as stringent as the federal requirements

-
Additional Issues Related to Commanders’ Liability


--
Direct participation in the violation of an environmental statute is just one way in which a Commander could be subject to prosecution

---
By not acting promptly to correct an environmental violation, the commander may also be subject to prosecution even though he/she had no direct involvement

---
If violations of the law do occur, immediately begin to engage staff judge advocate and the appropriate regulatory authorities to establish good faith in the compliance resolution process
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