NATURAL & CULTURAL RESOURCE PRESERVATION LAWS
In addition to the National Environmental Policy Act (NEPA), several federal laws present additional environmental planning responsibilities.  In many instances, these requirements can be accomplished in conjunction with NEPA.  For example, documents prepared or consultations conducted pursuant to these laws may become part of the NEPA document itself, or of the administrative record setting forth the decision-making process.

Two areas that provide additional environmental requirements for federal agencies are 

-
Natural Resource Stewardship--This includes responsibilities under the following statutes

--
The Endangered Species Act

--
The Sikes Act; and

--
The Migratory Bird Treaty Act

-
Cultural Resource Stewardship--This includes responsibilities under the following statutes

--
The National Historic Preservation Act

--
The Archeological Resources Protection Act

--
The Native American Graves Protection and Repatriation Act; and

--
The American Indian Religious Freedom Act

ENDANGERED SPECIES ACT (ESA)

-
Requires AF to insure that actions are not likely to jeopardize the continued existence of any 

endangered or threatened species, or to destroy or adversely modify their critical habitat

--
An endangered species is a plant or animal species or subspecies that is in danger of extinction throughout all or a significant part of its range 

--
A threatened species is a plant or animal species or subspecies that is likely to become endangered within the foreseeable future throughout all or a significant part of its range

--
A critical habitat is a specific land area essential for the conservation of a species

-
Before taking action likely to jeopardize the existence of a protected species or to destroy or 

adversely modify its habitat, must formally consult with U.S. Fish and Wildlife Service (FWS)

--
If uncertain of effect of action on protected species or its habitat, can have informal consultation with FWS.  FWS will decide if formal consultation is required

--
If consultation is necessary, will include evaluation of potential effects, reasonable and prudent mitigation measures, and ways to avoid a jeopardy determination

--
Formal consultation concludes in 90 days.  FWS then has 45 days to issue a Biological Opinion (BO), which results in either a “No Jeopardy” opinion or a “Jeopardy” opinion

--
For a “No Jeopardy” opinion, FWS issues an “Incidental Take Statement,” excusing actions that would otherwise constitute a “take” and specifying permissible impact that action may have, reasonable and prudent measures to minimize impacts, and required terms and conditions

--
For a “Jeopardy” opinion, the AF will modify its proposed action by adopting measures that will result in a “No Jeopardy” opinion

SIKES ACT

-
Under the Sikes Act, each military installation was required to prepare Integrated Natural Resource Management Plans (INRMPs) by November 2001.  INRMPs are detailed plans that integrate military training requirements with natural resource conservation needs.  INRMPs require consultation with FWS and the State fish and game authority, and are also subject to public comments and five-year reviews

MIGRATORY BIRD TREATY ACT (MBTA)

-
The MBTA protects migratory birds as well as their habitats and flyways.  It prohibits unlawful, or unpermitted, taking or killing of migratory birds

-
For 80 years, federal agencies were not considered a “person” subject to the permit requirements of the MBTA.  Recently, Humane Society v. Glickman (217 F.3d 882 (D.C. Cir. 2000)) held that federal agencies are not exempt from these requirements

-
Currently, MBTA permitting categories do not cover many DoD activities.  DoD required by Executive Order 13175 to enter into a Memorandum of Understanding (MOU) with FWS within 2 years.  MOUs must include conservation measures, and provide for minimization of intentional takes, identification of unintentional takes, and advance notice to FWS of takes

NATIONAL HISTORIC PRESERVATION ACT (NHPA)

-
Like NEPA, the NHPA is a planning statute.  It ensures that historic properties are considered during federal project planning.  It requires the AF to identify and take appropriate measures to preserve historical and archaeological resources under its control  

-
Before approving the expenditure of funds on any "undertaking" or issuing a license, the AF is required to take into account the effect on any district, site, building, structure, or object that is included in, or eligible for inclusion in the National Register of Historic Places (NRHP), and to afford the Advisory Council on Historic Preservation (ACHP) a reasonable opportunity to comment

-
The NRHP is an inventory of resources administered by the National Park Service (NPS)

-
A property will be considered eligible for listing if it meets one of the following criteria

     --
Association with events that have made a significant contribution to history

--
Association with lives of persons significant in our past

--
Embodiment of distinctive characteristics of a type or method of construction or representation of a master’s work or possession of high artistic values (architecture); or

--
Potential to yield information important to history or prehistory (archeology) 

-
If a district, site, building, structure, or object is eligible for listing, must comply with identification, evaluation and consultation requirements, even if the resource is not yet listed

-
If determined that undertaking will adversely affect historic properties, should consult with the State Historic Preservation Officer (SHPO), or if applicable, the Tribal Historic Preservation Officer (THPO), to find ways to make undertaking less harmful.  Consultation leads to a Memorandum of Agreement (MOA), outlining measures to avoid, or mitigate adverse effects

-
Preservation is not required in every case.  The SHPO/THPO or ACHP can provide expert advice, but has no veto power  

-
Consultation should be completed before funds are expended or licenses issued

-
Failure to provide a reasonable opportunity to comment can result in “foreclosure” letter, making defense to legal challenge more difficult

-
AF required to assume responsibility for preservation of historic properties it owns or controls and is also required to adaptively reuse historic properties, to the maximum extent feasible  

ARCHEOLOGICAL RESOURCES PROTECTION ACT (ARPA)

-
Designed to protect archeological resources on federal and Indian lands, the ARPA requires identification of these resources on each installation.  FOIA does not apply to this information 

-
Applies to past human life, resources over 100 years old, and retrievable scientific information.  Does not include fossils, surface collected arrowheads, rocks, coins, bullets or minerals

-
Unauthorized excavation prohibited.  Therefore, private persons must obtain permits to excavate on AF land.  This does not include AF contractors, however, all contracts should contain ARPA language for protecting archeological resources

-
Must notify tribes before issuing permit if harm to tribal, religious, or cultural site may result

-
AF policy is to refer requests for permits to the NPS for approval or disapproval 

-
DoD regulations require installation commanders to establish public awareness programs

NATIVE AMERICAN GRAVES PROTECTION AND REPATRIATION ACT 

-
Gives tribes the right to control the disposition of remains of lineal descendants  

-
Requirements include creating an inventory of Native American cultural items in the possession of the AF, repatriating such items, and consultation with potentially affected Tribes prior to intentional excavation or removal after inadvertent discovery

-
Cultural items include human remains, funerary objects, sacred objects and objects of cultural patrimony (having an ongoing importance to a group or culture)

-
Intentional excavation requires permit and consultation or consent of appropriate tribe  

-
In the event of an inadvertent discovery of cultural items, must stop activity for 30 days and 

reasonably protect the items.  Then, must provide notification and begin consultation 

 -
Scientific testing, investigation and curation are NOT authorized

-
Consultation with Tribes conducted on a government-to-government basis, because Indian Tribes are sovereign nations

AMERICAN INDIAN RELIGIOUS FREEDOM ACT (AIRFA)

-
AIRFA promotes religious freedom by affirming the right of access to sacred places

-
Promotes consultation with American Indian religious practitioners if a place of religious importance to American Indians may be affected by a federal undertaking

-
Executive Order 13007 (May 1996), Indian Sacred Sites, accommodates access to and ceremonial use of Indian sacred sites.  The AF should avoid affecting the physical integrity of such sites and should maintain confidentiality of their location, where appropriate
CULTURAL RESOURCE PRESERVATION DUTIES

-
To carry out these duties at the base level

--
The base CE designates an individual with a background in history, architecture, archaeology, or natural resources to serve as the base historic preservation officer 

--
The wing CC may establish a Historic Preservation Committee or assign this function to another installation committee such as the Environmental Protection Committee
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