CLEAN WATER ACT/SAFE DRINKING WATER ACT

In general, the Clean Water Act (CWA) regulates surface water quality and the Safe Drinking Water Act (SDWA) regulates the quality of drinking water.  The rights to the use of both surface water and groundwater are governed by state law and are not addressed by these acts. 

CLEAN WATER ACT 

-
The CWA states that it is unlawful to discharge pollutants from a point source to surface waters without a permit 

--
The statute defines "pollutant" very broadly to include almost any manmade addition to a body of water, including residue from dredge and fill projects and pollutants from storm water that drains from facilities 

--
The surface waters covered by the Act encompass all "waters of the United States, including the territorial seas."  But, it does not include isolated wetlands

--
The Act regulates discharges from a "point source," which is defined as "any discernible, confined and discrete conveyance” that discharges or may discharge pollutants

---
Examples of point sources are pipes, ditches, tunnels, conduits, wells, containers, rolling stock, and vessels 

---
This definition excludes two major sources of pollution from the Act’s coverage

----
Infiltration of ground water that does not have a distinct hydrological connection with surface water; and 

----
Surface runoff that does not come from a point source (e.g., farmland runoff)

-
Under the CWA, there are two primary permitting systems--the Section 404 program, which regulates dredge and fill activities, and the National Pollution Discharge Elimination System (NPDES), which regulates the discharge of other pollutants into waters of the United States  

- NPDES program (§ 402) 

--
EPA has delegated the authority to most states to operate the NPDES program 

---
Each state retains the authority to adopt more stringent limitations than those established by EPA

---
EPA retains a veto authority over delegated states 

--
The EPA regional office issues permits in states that have not been delegated authority

--
The NPDES program addresses discharge from both traditional point sources (such as sewage treatment plants) and storm water discharges

--
The NPDES program regulates two very broad types of dischargers, direct and indirect

---
Direct:  Discharge effluent directly from a facility to surface water.  Such discharges will require a permit as discussed above 

---
Indirect:  Discharge to a wastewater treatment works rather than directly into surface water

----
Though no NPDES permit is required for indirect dischargers, they must pretreat wastewater before introducing it into a treatment works 

-
Dredge and Fill Activities (§ 404)--In conjunction with EPA, the U.S. Army Corps of Engineers administers a second permit program that regulates dredge and fill activity 

--
EPA has responsibility for developing guidelines for the Corps to use in specifying disposal sites.  The EPA also has authority to limit the use of a disposal site approved by the Corps when the discharge into that area will have an unacceptable adverse impact  

--
In some circumstances, a state may be delegated primary jurisdiction over dredge and fill permits within its boundaries

--
Clearing and construction in wetlands requires that the AF obtain a dredge and fill permit

---
Failure to obtain a permit can delay projects; require the AF to restore land to its prior natural condition; and/or subject AF personnel to criminal liability 

-
The CWA also mandates that each state develop a plan to reduce nonpoint source pollution that contributes to water quality control problems in the area  

-
Enforcement

--
The CWA waives sovereign immunity, subjecting federal agencies to state and local regulations

---
The waiver applies to both substantive and procedural requirements, including permits and reasonable service charges, but does not authorize the payment of civil or administrative fines and penalties 

SAFE DRINKING WATER ACT 

-
The Safe Drinking Water Act (SDWA) sets standards for public water systems (PWS) and prohibits underground injection that endangers drinking water sources 

-
Standards apply to PWS that have 15 connections or serve 25 people for at least 60 days/year 

--
The Act exempts from its coverage any PWS that receives all of its water from another PWS; that consists only of distribution and storage facilities (and does not have any collection or treatment facilities); that does not sell water to any person; and that is not a carrier conveying passengers in interstate commerce 

---
Many PWS do not qualify for this exemption simply because they engage in minor treatment of their water (e.g., adding chlorine to maintain disinfection levels).  The EPA has allowed the regulatory authority to modify the monitoring requirements imposed on such "consecutive PWS".  This matter must be evaluated based on the law and regulations of the permitting authority 

--
The Act specifies maximum contaminant levels for drinking water as well as treatment, testing and reporting requirements enforceable by states with EPA oversight 

--
The 1996 amendments to the Act rewrote the waiver of sovereign immunity.  As a result, federal facilities are now subject to punitive civil fines and penalties
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