FOREIGN CRIMINAL JURISDICTION

Air Force members serving or deployed at overseas locations are subject to criminal proceedings by both the host nation (HN) and by the United States (US) for offenses they have allegedly committed.  Primary jurisdiction of the case is normally governed by the terms of the specific Status of Forces Agreement (SOFA) with the particular HN.  In certain peace operations, especially those run by the United Nations, a Status of Mission Agreement (SOMA) may be used instead of a SOFA.  In this discussion, SOFA will refer to both SOFAs and SOMAs.

· The HN has jurisdiction over the member based on territorial sovereignty

· The US always has court-martial jurisdiction over UCMJ offenses committed by its service members (the UCMJ applies “in all places”).  Which nation gets to prosecute and retain custody of the member depends upon a variety of factors spelled out in the SOFA

· SOFAs do not protect US personnel from HN jurisdiction; rather, SOFAs establish rules over which country can exercise jurisdiction in various situations

-- Military commanders generally have an obligation to place US personnel on “international hold” pending resolution of criminal cases within the HN

-- US personnel generally must be released to HN officials upon indictment by the HN (specific timing of release varies by country)

-- Counsel fees may be paid on behalf of US personnel; however, US personnel may, and do, face HN criminal proceedings as well as sentencing and confinement in HNs
-- Trial Observers, usually designated staff judge advocates, monitor HN criminal proceedings to determine whether US servicemembers are receiving fair trials

· The major SOFAs  (NATO, Japan, and Korea) contain similar formulas for determining which country gets to exercise jurisdiction over US personnel for criminal offenses 

-- Exclusive jurisdiction belongs to
--- The US for crimes that are purely US military offenses (e.g., AWOL, disrespect, and disobeying orders)

--- The HN for acts that are crimes under the HN’s laws but not under US law  (e.g., religious crimes, political crimes, and certain negligent acts that, under US law, do not rise to the level of criminal conduct)

-- Concurrent (shared) jurisdiction occurs when conduct is criminal under both US and HN law; jurisdiction is determined as follows

--- The HN has the primary right to try all concurrent cases, except
---- Official duty cases:  When the offense arises out of an act in the performance of the US servicemember’s official duty

---- Inter se:  When the crime affects only US parties or US property

-- DoD policy is to maximize US jurisdiction in appropriate cases

--- Normally the US will request a waiver of jurisdiction from the HN

--- The procedures for and the likely success of a request for waiver vary depending on the HN and, frequently, the seriousness of the offense (the more serious the offense, the less likely it will be granted)

--- When a waiver is granted, the US is normally obligated to take appropriate action against the member and to report the results to the HN

· Civilians and Dependent Family XE "Day Care, 389"  Members Accompanying the Force

-- Civilians and dependent family members accompanying US forces abroad are normally considered subject to the terms of the applicable SOFA

-- While the HN may exercise its jurisdiction, the US commander does not have UCMJ authority over these persons.  Until very recently, the US had no way of obtaining jurisdiction over these personnel

-- If the HN waives primary jurisdiction to the US, the options of the commander are limited.  (See articles entitled Debarment XE ", 378"  and Family XE "Day Care, 389"  Member Misconduct XE "Misconduct" , Chapter 9, this Deskbook)

-- To remedy this problem, Congress passed the Military Extraterritoriality Jurisdiction XE "Jurisdiction"  Act (MEJA) of 2000.  The Act extends U.S. jurisdiction to cover offenses committed by dependents and other civilians accompanying our forces if the criminal act is punishable by at least one year’s confinement.  MEJA can also extend jurisdiction over military personnel and contractors’ employees who are not normally resident in the HN

· Absence of a SOFA

-- The prevailing international view is that, in the absence of an agreement to the contrary, criminal jurisdiction rests exclusively with the HN

-- While the US has worldwide personal jurisdiction over servicemembers, the exercise of that jurisdiction without HN permission may be considered a breach of its territorial sovereignty

-- Particular emphasis has been placed on ensuring a SOFA or other agreement is entered into with all HNs
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