FISCAL LAW DURING DEPLOYMENTS

 

In an era marked by a rapidly-expanding operational tempo, which may involve deployments anywhere in the world, commanders must be aware of the basic rules regulating the activities U.S. forces may conduct during a deployment, and the funding to pay for those activities.  The most significant basic concept is to distinguish between those items or services we may sell, grant, or loan to a foreign country (security assistance, which is administered by the U.S. Department of State, with assistance from the Department of Defense) and those activities U.S. forces conduct as part of an exercise in a foreign country, for which we are the primary beneficiaries and the foreign country receives only a minor and incidental benefit.

- Deployment-Related Activities

-- 
Problems first surfaced during the Ahuas Taras (Pine Tree) exercise series in Central America in 1980s.  The General Accounting Office investigated U.S. military activities and found U.S. forces had repeatedly violated basic fiscal restrictions, and in some cases had acted with no authority 

-- NOTE:  Deployment-related activity questions usually arise during

--- Combined (U.S. and foreign nation) exercises that are also

--- Joint (more than one U.S. armed force participating) and are

---
Located outside the U.S. (although CONUS exercises (e.g., Partnership for Peace (PFP) exercises) may be subject to some of the same constraints)

--
ALSO NOTE:  THE PRIMARY BENEFICIARY OF EACH ACTIVITY MUST BE THE U.S. FORCES INVOLVED.  THE BENEFIT TO THE HOST COUNTRY MUST BE ONLY MINOR AND INCIDENTAL

-- Major types of activities

--- Construction

----
A military construction project includes all military construction work necessary to produce a "complete and usable facility" or a "complete and usable improvement to an existing facility" (10 U.S.C. 2801).  This eliminates the ideas of "project splitting" or "project incrementation" (a bunch of contracts using O&M funds, each for less then $750,000, to accomplish a unified purpose) or "phasing" (do less than $750,000 this year and again next year and again the next year, etc.)

----
Maintenance (recurrent work to prevent deterioration) and repair (restoration for use for a designated purpose) are not construction and not subject to these restrictions (although they may be subject to others)

----
The SECDEF must give the Appropriations and Armed Forces Committees at least 30 days prior notice of plan and scope of any proposed exercise when anticipated construction expenditures (temporary or permanent) will exceed $100,000

---- Unspecified Minor Military Construction (UMMC) using MILCON funds

-----
Each service has an annual "pot" (changes each year) to use for UMMC projects.  Each service can spend no more than $5,000,000 annually on exercise-related construction projects coordinated or directed by the JCS outside the United States 

-----
Each project must have an "approved cost" equal to or less than $1,500,000. However, the maximum is raised to $3,000,000 for a project "intended solely to correct a deficiency that is "life-threatening, health-threatening, or safety-threatening" 

-----
Funded costs include "out of pocket" expenses such as contract costs, TDY expenses, and the cost of fuel to operate equipment.  They do not include military pay, equipment depreciation, or other "sunk costs" (but these still must be reported)

----- This activity uses military construction funds, not O&M funds

-----
It is used to create enduring improvements and structures to be used during future JCS operations (e.g., assault landing strips, roads, hangers, barracks)

----
Construction of an "unspecified minor military construction project" which is not coordinated or directed by the JCS may be funded from exercise Operations & Maintenance (O&M) funds 

-----
This construction is limited to $750,000 cost per project, except that not more than $1,500,000 may be used for a project intended solely to correct a deficiency that is life-threatening, health-threatening, or safety-threatening

-----
Funded costs include "out of pocket" expenses such as contract costs, TDY expenses, and the cost of fuel to operate equipment.  They do not include military pay, equipment depreciation, or other "sunk costs" (but these still must be reported)

----
Notice must be given to Congress at least 21 days before commencing any project exceeding $750,000

----
Exercise construction of "minor structures clearly of a temporary nature" may be funded from exercise Operations & Maintenance (O&M) funds.  This is really not "construction," since it involves unit-owned equipment that is shipped as part of an exercise, erected on-site, disassembled, and shipped back home, but it has become part of the overall "construction" controversy

-----
GAO recognized DoD’s authority to do so in both its 1984 and 1986 Ahuas Tara II opinions

-----
In debating 10 U.S.C. 2805(c), Congress took a very narrow view of "minor and temporary" (e.g., base camp facilities such as tent platforms, field latrines, and range targets, must be removed at the end of the exercise)

---
Training activities (often called either Deployments for Training (DFTs) or Joint Combined Exchange Training (JCETs)).  The purpose of these activities must be to train our forces, with only an incidental benefit flowing to the forces we train

----
Familiarization (interoperability) and safety training is proper, but not if it rises to the level normally provided by security assistance projects (MTTs, TATs, etc.)

----
Special Operations Forces (including civil affairs and psyops forces) training of indigenous forces of "developing countries" authorized to pay or reimburse "incremental expenses" of the developing country because of Special Operations Force's own training requirements

--- Exercise activities and conferences

----
Military-to-military contact programs carried out by combatant commanders of unified commands to assist military forces of other countries to understand the appropriate role of military forces in a democratic society

----
Training Latin American forces, the basis for LATAM SMEEs (Subject Matter Expert Exchanges carried out by USAF and USA)

----
Using U.S. funds to pay for attendance of military personnel from developing countries at conferences, seminars, or similar meetings

----
Developing Countries Combined Exercise Program (DCCEP) pays "incremental expenses" of developing countries to participate in combined exercises

----
Expanded IMET (International Military Education and Training) program to teach defense resource management, civilian control of the military, military justice systems, and human rights

----
Exchange of training and related support with a friendly foreign country or an international organization

----
Military-to-military contacts program with nations of former Soviet Union and Eastern Europe 

---- Regional Cooperation Programs

----- Partnership for Peace (PFP) - assistance to and cooperation with PfP countries

-----
Cooperative Threat Reduction with States of Former Soviet Union ("Nunn-Lugar" Act)

--- Humanitarian and Civic Assistance (HCA) -- this activity includes two types

----
Earmarked funded HCA (using specifically appropriated funds) in conjunction with authorized military operations in a foreign country in order to promote security interests of U.S. and the foreign country, and to improve specific operational readiness skills of U.S. armed forces members who participate in the activities

-----
The Secretary of State must specifically approve the HCA to be given to any foreign country and SECDEF has to report HCA activities to Congress NLT 1 March each year

-----
HCA activities shall complement, and may not duplicate, any other form of social or economic assistance provided by the U.S. to the country concerned and must serve the basic economic and social needs of the people of the country

----- Funded HCA only includes certain specified activities

------
Medical, dental, and veterinary care provided in rural areas of a country (e.g., by Medical Readiness Training Exercises (MEDRETEs))

------ Construction of rudimentary surface transportation systems

------ Well drilling and construction of basic sanitation facilities

------ Rudimentary construction and repair of public facilities and

------
Detection and clearing of landmines, including necessary education, training, and technical assistance; however, U.S. military personnel may not participate in the physical detection, lifting, or destroying of landmines (unless for the concurrent purpose of supporting a U.S. military operation) or provide landmine detection and clearing assistance as part of a military operation that does not involve U.S. armed forces.  Note that de-mining is funded differently than HCA – it is funded with OHDACA, not fenced or budgeted O&M

-----
HCA cannot be furnished to individuals or groups engaged in military or paramilitary activities 

----
“De Minimis" HCA. DoD can use other funding (not clearly specified) for minimal expenditures incurred in furnishing funded HCA.  However, O&M funds may only be obligated for "incidental costs" of carrying out funded HCA 

----- What is "incidental?"

------
It has to meet the "reasonability" standard - i.e., would a reasonable person consider it "incidental to the exercise"

------
Generally, it cannot be the sort of foreign assistance provided by the U.S. Agency for International Development (USAID).  However, in certain cases U.S. forces can perform assistance and be reimbursed by USAID under the Economy Act

------
These activities should not significantly impact the deploying unit’s readiness training

------
O&M funds expended for de minimis HCA should represent only a minor or reasonably small percentage of the exercise's total O&M funds

------ Examples provided by Congress

-------
A unit doctor's exam of local villagers for few hours with administration of several shots and issuance of some medication would be appropriate, but not appropriate to dispatch a medical team for mass inoculations

-------
Opening of an access road through trees and underbrush for several hundred yards would be appropriate, but asphalting of any roadway would not be appropriate
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