INTRODUCTION TO INTERNATIONAL & OPERATIONS LAW

Commanders increasingly need to understand the legal implications of being assigned, deployed or involved beyond U.S. borders.  Therefore, this article provides a brief summary of the broadest area, international law. It then provides the key rules associated with international agreements.  Finally, it explains the terminology currently used to describe peace operations.  
        International law:  Definition and general aspects
 

--      The Law of Nations.  International law is that law which governs the conduct of countries, also known as "states," and of recognized international organizations, but historically not that of individuals

 

---   Increasingly, individuals are the subjects of international law; primarily when considering international human rights law

 

--      This law is vastly different from the kind of law we are used to in the United States  

 

---  It is formed differently and the branches of government we generally associate with

   
law do not exist in the same manner in the international legal system

 

--      The fact that international law is different does not make it any less binding.  Violations of international law get worldwide attention and may have significant international ramifications

 

        There are two main forms of international law:  treaty law and customary law

 

--      Treaty law is a broad category of mostly written, but sometimes oral agreements entered into by authorized representatives of the parties, with each party being either a nation or a recognized international organization

 

---   The parties essentially enter into a contract over the subject matter of the treaty, and agree that international law shall govern the terms of the agreement

 

---   Parties include any state and any recognized international organization; for example, United Nations Organization (UNO), Organization of American States (OAS), International Committee of the Red Cross (ICRC)

 

----Other terminology may be used to describe treaty law such as convention, international agreement, covenant, pact, protocol, status of forces agreement (SOFA), memorandum of understanding (MOU), or memorandum of agreement (MOA)

 

----Some agreements, though entered into between foreign entities, will not be governed by U.S. requirements for international agreements. For example, it is a U.S. requirement to report international agreements to Congress.  See AFI 51-701, Negotiating, Concluding, Reporting, and Maintaining International Agreements, discussed below, to determine what type of international agreements fall outside of U.S. requirements

 

---   Here are some classic examples of treaty law

 

----United Nations Charter

 

----Disarmament Treaties

 

----NATO SOFA

 

----Outer Space Treaty; and  

 

----Conventional Weapons Treaty

 

--  Customary law, also called international custom and customary international law

 

---   Customary law is that form of international law created by the general and consistent practice of nations such that states view the practice, or custom, to be legally binding

 

---   Customary law may take centuries to evolve, or it may be formed very quickly

 

----Example – the 3-mile limit:  This is a law of sea custom, which states that a country’s territorial sea extends outward three miles beyond the coast.  Territorial sea retains all of the country’s sovereign rights, the same as if on land.  Over the centuries this custom evolved because a nation could defend its territory with coastal batteries, and the cannon could fly up to three miles out.  Today, the “treaty” rule, found in the United Nations Law of the Sea Convention, recognizes up to a twelve-mile limit

 

----Outer space overflight:  The customary law which states that a nation’s space vehicles could overfly (in outer space) the territory of other nations without seeking prior consent became recognized as customary law within a few years of Sputnik

 

----Law of Land Warfare:  Those international rules we generally associate with the Hague Conventions of 1907 evolved as custom but were then codified in treaties

 

----Law of the Sea:  Most of the rules found in the U.N. Convention on the Law of the Sea, formed first as custom, were then codified in the Convention

 

        International Agreements in the United States Air Force

 

--      AFI 51-701, Negotiating, Concluding, Reporting, and Maintaining International Agreements, generally regulates this area for all Air Force personnel

 

--      Remember that someone in your chain-of-command is directly responsible for obtaining the proper authority to negotiate and conclude international agreements

 

--      With this firmly in mind, BE CAREFUL that your own words or conduct do not lead your foreign counterpart to believe that YOU are entering into an international agreement

 

--      The files are full of well-intending commanders who independently struck deals, using U.S. money to fix foreign roads, or giving old communications gear to the host country’s military, only to find out later they had no authority to act in these situations

 

--      Definition of "international agreement" from AFI 51-701

 

---
 Any agreement completed with one or more foreign governments or with international organizations

 

---
 Signed or agreed to (oral agreements can be binding), by personnel of any DoD Component, or by representatives of the Department of State, or from other departments or agencies of the U.S. Government

 

---   Signifying the intention of the parties to be bound in international law

 

--      Definition of "negotiation" is very broad under AFI 51-701

 

---   Communication by any means of a position or offer

 

---   On behalf of U.S., DoD, or of any officer or organizational element thereof

 

---   To an agent or representative of a foreign government

 

---   In such detail that acceptance would result in an international agreement

 

--      Bottom line:  Don’t do anything that might be construed as a negotiation unless you have received advance authority.  Note this very pointed AFI 51-701 warning about “maverick negotiations”

 

----"Air Force personnel will not make any unilateral commitment to any foreign government or international organization (either orally or in writing), tender to a prospective party thereto any draft of a proposed international agreement, before obtaining the concurrence of either the Assistant General Counsel, International Matters and Civil Aviation (SAF/GCI), or the responsible staff judge advocate as set forth below"

 

        Peace Operations

 

--      The present trend sees more and more nontraditional deployments of U.S. forces to trouble spots around the globe.  These operations carry with them very complex legal implications

 

--      Various terms describe such operations:  Peace operations, military operations other than war (MOOTW), and preventive diplomacy

 

--      Legal model:  The United Nations Security Council passes an authorizing resolution permitting certain armed forces to expel or take action against international law violators

 

---   The first Persian Gulf War is an example of this model

 

---   This model was also used in Bosnia and Haiti

 

--      In essence, the governing law for such operations, at least for the authorized armed forces involved, is United Nations law

 

--      Legal problems develop when the operational mission takes it through a territory where no apparent law exists.  There is a temptation to presume that you are the law, or that the United Nations authorizing resolution gives you wide latitude to do more than feed people, protect your people, or stop warring factions

 

---   For example, in Somalia, with the original mission being to feed people, the UN forces had to operate in a seemingly lawless territory.  In moving food from the port to the famine-hit people far inland, these forces had to take care not to enforce criminal laws that Somali police were supposed to enforce

 

---
 Lesson Learned:  Always consult with your deployed JAG, and up the chain if necessary, to determine precisely under what laws you operate

 

        Peace Operations under Joint Publication 3-07.3, Joint Tactics, Techniques, and Procedure for Peacekeeping Operations

 

--      “Peace Operations” is an umbrella term describing operations authorized by the United Nations.  The primary types of peace operations are peacekeeping operations and peace enforcement operations

 

--      Peacekeeping Operations:  Authorized under Chapter VI of the U. N. Charter

 

---   The term generally refers to being invited into a country by the warring parties

 

---   Peacekeeping forces interpose themselves between enemy forces to prevent further fighting

 

---   Rules of engagement are designed for self-defense

 

--      Peace Enforcement operations:  Authorized under Chapter VII of the U.N. Charter

 

---   Enemy forces have not invited peace enforcement troops

 

---   Peace enforcement means the U.N. forces must force a peace with actual combat likely

 

---   Rules of engagement are designed for going beyond mere self-defense; armed with operations designed to defeat the enemy

 

--      Chapter VI versus Chapter VII:  The distinctions between these chapters are for the US State Department UNO personnel to figure out.  The U.N. Charter did not forecast the current types of military operations, so characterizing peace operations according to the Charter is not of great practical significance to the military commander

 

---   Being generally familiar with the terminology, where it came from, and how it describes different ROE; are the relevant aspects of this area

 

--      Other Joint Publication 3-07.3 terminology

 

---  Peacemaking:  Diplomacy, mediation, negotiation or other forms of peaceful settlement

 

---   Preventive diplomacy:  Diplomatic actions taken in advance of a predictable crisis, aimed at resolving disputes before violence breaks out

 

---   Peace building:  Nation building
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