THE LAW OF ARMED CONFLICT

 

One of the most critical subjects for today’s military is the Law of Armed Conflict (LOAC), also known as the Law of War.  As recent events have taught us, we cannot assume that every airman is fully aware of all his/her rights and responsibilities under the Law of Armed Conflict.  Now more than ever, in the complex myriad of operational situations in which Air Force units are involved, commanders must ensure their personnel are trained and comply with the LOAC. 

- What is LOAC?

-- "That part of international law that regulates the conduct of armed hostilities." Joint Publication 1-02 (2001)

  -- LOAC has two main sources: Customary international law arising out of the conduct of nations during hostilities and binding upon all nations, and treaty law (also called conventional law) arising from international treaties and only binds those nations that have ratified a particular treaty

-- LOAC treaty law is generally divided into two overlapping areas: Hague Law (named for treaty negotiations held over the years at The Hague, Netherlands) and Geneva Law (named for treaty negotiations held over the years at Geneva, Switzerland)

--- Hague Law is concerned mainly with the means and methods of warfare (e.g., lawful and unlawful weapons, targeting)

--- Geneva Law is concerned with protecting persons involved in conflicts (wounded and sick; wounded, sick and shipwrecked at sea; POWs; civilians)

-- Purposes of LOAC

--- Limit the effects of the conflict (reduce damages and casualties)

--- Protect combatants and noncombatants from unnecessary suffering

--- Safeguard fundamental rights of combatants and noncombatants

--- Prevent the conflict from becoming worse

--- Make it easier to restore peace when the conflict is over

- Geneva Law

-- 1949 Geneva Conventions for the Protection of War Victims consist of four different conventions

--- Wounded and Sick (GWS)

--- Wounded, Sick, and Shipwrecked at Sea (GWS Sea)

--- Prisoners of War (GPW)

--- Civilians (GC)

-- The original parties to the 1949 Conventions negotiated two additional protocols in 1977. These protocols are not in effect for the United States, although the U.S. recognizes that many of their provisions reflect customary international law

--- Protocol I (International Conflicts)

--- Protocol II (Non-International Conflicts)

- Hague Law 

-- The Hague Peace Conferences of 1899 and 1907 resulted in the Hague Conventions of 1907; those conventions with continuing validity are

--- Convention III, Relative to the Opening of Hostilities

--- Convention IV, Respecting the Laws and Customs of War on Land with annexed regulations (the "Hague Regulations")

--- Convention V, Respecting the Rights and Duties of Neutral Powers and Persons in Case of War on Land

--- Convention VIII, Relative to the Laying of Automatic Submarine Contact Mines

--- Convention IX, Concerning Bombardment by Naval Forces in Time of War

-- Efforts in 1922-23 to create the Hague Rules of Air Warfare resulted in draft rules that never took effect, but are today viewed as reflecting, not customary law, but guidelines for proper conduct

-- Other notable Hague Conventions

--- Declaration concerning Expanding Bullets (1899)

--- Convention for the Protection of Cultural Property in the Event of Armed Conflict (1954)

- Basic legal principles of LOAC

-- Military necessity

--- Definition:  Permits the application of only that degree of regulated force, not otherwise prohibited by the laws of war, required for the partial or complete submission of the enemy with the least expenditure of life, time and physical resources

--- Attacks must be limited to military objectives, i.e., any objects which by their nature, location, purpose, or use make an effective contribution to military action and whose total or partial destruction, capture, or neutralization, in the circumstances ruling at the time, offers a definite military advantage. Examples include troops, bases, supplies, lines of communications, and headquarters

-- Distinction 

--- This principle imposes a requirement to distinguish (also termed "discriminate") between military objectives and civilian objects

---- Civilian objects are such objects as places of worship, schools, hospitals, and dwellings

---- Civilian objects can lose their protected status if they are used to make an effective contribution to military action

---- In case of doubt whether a civilian object is being used to make an effective contribution to military action, the presumption should be that it is not used for military purposes

--- An attacker must not intentionally attack civilians or employ methods or means (weapons or tactics) that would cause excessive collateral civilian casualties 

--- However, a defender has an obligation to separate civilians and civilian objects (either in the defender’s country or in an occupied area) from military targets.  Failure to separate them may lead to a loss of their protected status

-- Proportionality

--- Those who plan military operations must take into consideration the extent of civilian destruction and probable casualties that will result and, to the extent consistent with the necessities of the military situation, seek to avoid or minimize such casualties and destruction. Civilian losses must be proportionate to the military advantages sought

--- The concept does not apply to military facilities and forces, which are legitimate targets anywhere and anytime

--- Damages and casualties must be consistent with mission accomplishment and allowable risk to the attacking force (i.e., the attacker need not expose its forces to extraordinary risks simply in order to avoid or minimize civilian losses)

-- Humanity (also referred to as the principle of unnecessary suffering)

--- This principle prohibits the employment of any kind or degree of force that is not necessary for the purposes of war, that is, for the partial or complete submission of the enemy with the least possible expenditure of life, time and physical resources

--- Relevant Hague Regulations provisions

---- "The right of belligerents to adopt means of injuring the enemy is not unlimited" (Article 22)

---- "In addition to the prohibitions provided by special Conventions, it is especially forbidden


----- To employ poison or poisoned weapons

-----
To kill or wound treacherously individuals belonging to the hostile nation or army

  -----
To employ arms, projectiles, or material calculated to cause unnecessary suffering" (Article 23)

--- Examples of lawful weapons

---- Incendiary weapons (but see below)

---- Fragmentation weapons and cluster bombs (CBUs)

---- Nuclear weapons (but some international treaties forbid placement in certain areas – outer space, ocean seabeds, Antarctica, certain countries or regions)

---- Shotguns (but must have hardened [also called "chilled"] shot) and silencers

---- Landmines (but see below)

--- Examples of unlawful weapons

---- Poisons or poisoned weapons

---- Bullets that expand or flatten easily in the human body ("dum-dum" bullets)

---- Any weapon the primary effect of which is to injure by fragments that, in the human body, escape detection by X-rays

---- Indiscriminate weapons

----- Biological and bacteriological weapons

----- Weapons incapable of being controlled

----- Chemical weapons (but see below)

--- Even lawful weapons may be used unlawfully.  Examples:  rifles to shoot POWs, strafing civilians, firing on shipwrecked mariners or downed aircrews

--- Recent treaty developments

---- Conventional Weapons Convention of 1980

-----  Incendiary weapons are presently legal. Protocol III to the Conventional Weapons Convention places restrictions upon their use in certain instances

-----  Land mines are addressed by the Conventional Weapons Convention, Protocol II, but it has a fairly limited scope. It primarily concerns marking minefields (including air-delivered mines) and removing mines at the end of a conflict. The United States and a number of other countries amended the Protocol in 1996 to require anti-personnel land mines (APLs) outside marked minefields to self-detonate within a limited time and to forbid non-detectable APLs However, the Ottawa Convention (which entered into effect as of 16 March 1999) bans all anti-personnel land mines. The U.S. declined to sign the treaty because it would have required the U.S. to remove our minefields along the intra-Korean border, a major deterrent to a North Korean attack

-----  Blinding lasers are addressed by Protocol IV of the Convention, which is not in effect for the United States. The Protocol is very limited in its scope; it only prohibits the use of lasers that are specifically designed to cause permanent blindness to unenhanced vision

---- The 1993 Chemical Weapons Convention, which entered into force 29 April 1997, outlaws all use of chemical weapons, including self-defense. It also bans the use of riot control agents "as a method of warfare" The 1993 Convention complements, but does not replace, the 1925 Geneva Gas Protocol, which permits parties which had ratified the Protocol to make a reservation preserving their right to use chemical weapons in response to a "first use" against them; the 1993 Convention does not permit such reservations

TWO CAVEATS

----- The 1925 Protocol only applies to conflicts between the parties (i.e., international armed conflicts); the 1993 Convention applies to both international and non-international

----- The 1993 Convention does not regulate "law enforcement including domestic riot control purposes"

-- Chivalry

--- This principle addresses the waging of war in accord with well-recognized formalities and courtesies

--- It permits lawful ruses, such as camouflage, false radio signals, and mock troop movements

--- It forbids treacherous acts (perfidy). These involve misuse of internationally recognized symbols or status to take unfair advantage of the enemy, such as false surrenders, placing anti-aircraft artillery in hospitals, and misuse of the Red Cross or the Red Crescent (in Islamic countries)

References: 

DoDD 5100.77, DoD Law of War Program, 9 December 1998

Chairman of the Joint Chiefs of Staff Instruction (CJCSI) 5810.01A, Implementation of the DoD

   Law of War Program, 27 August 1999

AFPD 51-4, Compliance with the Law of Armed Conflict, 26 April 1993

AFI 51-401, Training and Reporting to Ensure Compliance with the Law of Armed Conflict,

   19 July 1994

Chapter 2, The Law of Aerial Warfare, and Chapter 18, Targeting and Weaponeering, Air Force

   Operations and the Law (2002)

