RULES OF ENGAGEMENT

Many problems arose during the Vietnam conflict because of confusion between the Law of Armed Conflict (LOAC) and Rules of Engagement (ROE).  As a result, the US armed forces embarked upon a process to clarify the distinctions and to better educate our personnel to create ROE appropriate to the particular mission and take into account a number of political, military, and legal factors.  This process, guided in large part by the U.S. Navy, led to the extremely successful ROE used in Operations Desert Shield and Desert Storm and to the publishing of the Standing Rules of Engagement (SROE) in 1994.  As U.S. armed forces become involved in an ever-widening range of "operations other than war," the significance of appropriate ROE and their promulgation will only increase. 

· ROE definition from Joint Publication 1-02, DoD Dictionary of Military and Associated Terms, (1994):  Directives issued by competent military authority which delineate the circumstances and limitations under which United States forces will initiate and/or continue combat engagement with other forces encountered

· The relationship between the Law of Armed Conflict and Rules of Engagement

-- LOAC is international law that we have a legal duty to observe (infractions are punishable under the UCMJ)

-- ROE are our rules - how we want to operate.  They have to comply with LOAC, but they also are influenced by a number of critical factors

-- ROE is always either equal in restrictiveness or more restrictive than LOAC.  

--- ROE can never authorize an act that is forbidden under LOAC

· Critical factors which may influence the promulgation of ROE

-- Domestic law and concerns (e.g., E.O. 11850 limiting use of riot control agents)

-- National security policy (protect interests of US and allies)

-- Operational concerns (protection of our forces and those of our allies)

-- International law and concerns (LOAC, status of forces agreements, host nation law)

· Overall purposes of ROE

-- To provide standing guidance during "peacetime"

-- To control the transition from "peacetime" to "conflict"

-- To control combat operations during conflicts, and

-- To control the transition away from conflict to peacetime

· Specific purposes of the Standing Rules of Engagement (SROE):  to provide implementation guidance on the inherent right and obligation of self-defense and the application of force for mission accomplishment (SROE, Enclosure A, para. 1a)

· ROE overview 

-- ROE need to recognize the inherent right (and obligation) of self-defense

--- Article 51, United Nations Charter:  "Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a member of the United Nations until the Security Council has taken the measures necessary to maintain international peace and security"

--- Standing Rules of Engagement Policy (SROE, Enclosure A, para. 2): The SROE do not limit a commander's inherent authority and obligation to use all necessary means available to take all appropriate action in self-defense of the commander's unit and other U.S. forces in the vicinity

-- Different ROE must be drafted for different tasks and different levels, e.g., information operations, counterdrug support operations, noncombatant evacuation operations, domestic support operations, and maritime/land/air/space operations (SROE Enclosures B-J)

-- Specific guidance for U.S. forces operating with multinational forces (SROE, Enclosure A, para. 1c)

--- U.S. forces assigned under operational control (OPCON) of multinational force (MNF) will follow the MNF ROE unless otherwise directed by the President and Secretary of Defense.  U.S. forces will remain assigned and under MNF OPCON if the combatant commander and higher authority determine that the MNF ROE are consistent with the SROE self-defense policy

--- When U.S. forces are under U.S. OPCON and operate in conjunction with a multinational force, reasonable efforts will be made to establish common ROE.  If this is not possible, U.S. forces will exercise self-defense under the SROE and seek guidance from the appropriate combatant command.  The MNF command will be informed U.S. forces will be under SROE rather than MNF ROE

-- ROE need to be tailored to local circumstances and the nature and history of the threat and must be dynamic and changing as the mission evolves

-- ROE may be a factor in the escalation or de-escalation of hostilities (e.g., US Navy Freedom of Navigation [FON] exercises in the Gulf of Sidra during the 1980s)

-- Potential problem area: ROE may be unduly restrictive based upon erroneous interpretations of LOAC requirements (e.g., Rolling Thunder restrictions on attacks on dikes in North Vietnam, 1967-1972)

· Transition from "Peacetime" to Conflict

-- The SROE provide a clear transition from peacetime to conflict

--- Peacetime:  U.S. forces may only attack in self-defense

---- Article 51, United Nations Charter

---- Our response must be necessary and proportional (SROE, Enclosure A, para. 5f and 8)

---- U.S. interpretation of self-defense arises in three instances

----- Against the use of force ("hostile act") (SROE, Enclosure A, para. 5g)

----- Against a threat of the imminent use of force ("hostile intent")(SROE, para. 5h)

----- Against a continuing threat of the use of force (e.g., the U.S. response to the Iraqi attempted assassination of former President Bush) (not specifically addressed in the SROE)

---- What or who may we defend? (Other than the United States and U.S. forces) (SROE, Enclosure A, para. 8c)

----- United States nationals and property

----- Other designated non-US forces, foreign nationals and property ("Collective self defense" -- only the President or Secretary of Defense can authorize this) (SROE, Enclosure A, para. 5c)

--- Conflict:  Attacks are restricted only by LOAC and our government's policy

--- Those involved in promulgating ROE need to clearly identify in their operation plans if conflict ROE will come into effect, under what conditions, and on whose authority

-- Immediate ("hot") pursuit:  In self-defense, U.S. forces can pursue and engage a hostile force that has committed a hostile act or demonstrated hostile intent and remains an imminent threat. (SROE, Enclosure A, para. 8b)  If in conflict, U.S. forces can pursue enemy forces into neighboring territory if that neighbor is unable or unwilling to control the illegal use of its territory

· Considerations when preparing ROE

-- What is the President and the Secretary of Defense’s goal? (e.g., hostage rescue; freedom of navigation; attack terrorist base)

-- In order to carry out that goal, what is the mission? (e.g., warn an enemy; destroy bases; limited or minor attack)

-- What is the threat? (e.g., Taliban; Iraq; Bosnian Serbs)

-- Who else is involved? (e.g., NATO; coalition; United Nations)

-- Are there any unique concerns? (e.g., fear of capture of U.S. forces; hostages)

-- Who should prepare the ROE? (e.g., those familiar with the weapons and the systems)

-- What are the ROE sources? (e.g., joint task force guidance; NATO; United Nations)
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